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THE  GENERAL  ACCOUNTING  OFFICE'S  INVES- 
TIGATIVE FINDINGS  OF  ALLEGED  MEDI- 
CARE IMPROPRIETIES  BY  A  HOME  HEALTH 
AGENCY 


THURSDAY,  MARCH  19,  1998 

House  of  Representatives, 

Committee  on  Commerce, 
Subcommittee  on  Oversight  and  Investigations, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10:05  a.m.,  in  room 
2322,  Rayburn  House  Office  Building,  Hon.  Joe  Barton  (chairman) 
presiding. 

Members  present:  Representatives  Barton,  Ganske,  Klink, 
Stupak,  and  Sawyer. 

Staff  present:  Matthew  Saylor,  majority  counsel;  and  Chris 
Knauer,  minority  investigator. 

Mr.  BARTON.  The  Subcommittee  on  Oversight  and  Investigations 
of  the  Commerce  Committee  will  come  to  order. 

Today  we're  having  a  hearing  on  the  improper  activities  by  Mid- 
Delta  Home  Health  Care  Agency  in  Mississippi. 

This  is  one  in  a  series  of  hearings  that  we've  been  holding  relat- 
ing to  Medicare  waste,  fraud,  and  abuse.  Specifically,  the  General 
Accounting  Office  of  Special  Investigation  will  be  presenting  its 
findings  to  the  committee  regarding  alleged  Medicare  improprieties 
by  a  home  health  care  provider  in  Mississippi  known  as  Mid-Delta 
Home  Health.  Today's  hearing  provides  a  timely  follow-up  to  our 
October  29  hearing  which  focused  on  the  implementation  of  the 
anti-fraud  provisions  of  the  Balanced  Budget  Act  of  1997. 

As  I  have  said  before  and  will  continue  to  say,  I  am  proud  of  the 
role  that  this  subcommittee  has  played  in  enacting  new  Medicare 
home  health  care  requirements  as  part  of  the  Balanced  Budget  Act 
which  will  hopefully  go  a  long  way  in  keeping  out  those  that  do  not 
do  the  proper  thing  in  providing  Medicare  services.  We  want  to 
weed  out  the  crooks  but  we  also  want  to  allow  the  good  ones — the 
good  individuals  providing  health  care — to  stay  in  the  system. 

Since  that  hearing,  many  of  the  provisions  that  we  talked  about 
have  been  implemented.  I  understand  that  many  concerns  have 
been  raised  regarding  some  of  these  changes,  especially  in  home 
health  care.  I  know  that  both  the  home  health  care  industry  and 
Medicare  beneficiaries  are  very  concerned  with  the  surety  bond  re- 
quirement, a  new  reimbursement  system,  and  the  provision  on 
drawing  of  blood.  In  fact,  I  heard  testimony  2  weeks  ago  at  a  field 
hearing  in  Texas,  from  the  owner  of  a  reputable  small-town  home 
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health  agency  in  Wauxahachee,  Texas  who  testified  that  she  is  on 
the  verge  of  closing  her  doors  because  of  some  of  these  require- 
ments. 

I'm  going  to  make  it  very  clear  that  the  last  thing  that  I  want 
is  for  reputable,  honest  home  health  agencies  to  be  penalized  or  put 
out  of  business,  nor  do  I  want  to  see  deserving  elder  beneficiaries 
go  without  the  care  that  they  need.  We  need  to  continue  to  work 
with  the  Health  Care  Financing  Administration  and  the  Medicare 
providers  to  reach  this  goal. 

However,  some  action  was  needed  and  is  still  needed  to  halt 
waste,  fraud,  and  abuse  in  Medicare  generally  and  in  home  health 
care  specifically.  When  the  Inspector  General  of  the  Department  of 
Health  and  Human  Services  reports  that  Medicare  improper  pay- 
ments totaled  over  $23  billion  during  fiscal  year  1996  alone,  and 
that  nearly  40  percent  of  home  health  care  services  provided  under 
the  Medicare  program  are  unjustified  because  they  did  not  meet 
Medicare  reimbursement  requirements,  something  needs  to  be 
done. 

When  looking  at  home  health,  we  are  talking  about  a  benefit 
that  has  had  an  average  growth  rate  of  33  percent  per  year  from 
1989  to  1996 — or  from  about  $2  billion  on  an  annual  basis  to  over 
$18  billion.  It  is  with  this  kind  of  growth  with  minimal  oversight 
and  few  restrictions  on  the  home  health  care  benefit  that  bad-news 
actors  saw  an  opportunity  to  profit  at  the  expense  of  taxpayers. 
And  profit  they  have.  These  practices  in  turn  have  driven  up 
health  costs  generally  and  have  taken  us  down  the  road  where  we 
find  ourselves  today. 

I  have  read  the  report  that  GAO  is  going  to  release  today.  Its 
findings  remind  me  of  why  new  requirements  were  needed,  espe- 
cially in  home  health.  Let  me  say,  I  am  very  disappointed  by  some 
of  the  GAO  findings.  I  am  sure  that  the  taxpayers  will  be  as  well. 
It  looks  like  the  General  Accounting  Office  has  uncovered  a  situa- 
tion in  which  Medicare  dollars  are  funding  an  abusive  provider 
with  creative  billing  practices  while  the  taxpayers  are  left  holding 
the  bag. 

For  example,  my  understanding  is  that  the  owner  of  Mid-Delta 
Home  Health  Care  claimed  a  salary  of  almost  $370,000  in  1996, 
which  included  a  bonus  of  about  $150,000  which  was  reimbursed 
by  Medicare.  Her  husband,  also  on  the  Medicare  payroll,  claimed 
a  salary  of  $178,000,  which  included  $90,000  in  bonuses.  And  their 
daughter,  who  is  a  full-time  nursing  student  having  her  education 
being  paid  for  by  Medicare,  claimed  a  salary  of  $55,000  with  bo- 
nuses of  $65,000 — which  was  119  percent  of  her  salary.  That's  over 
$660,000  in  salaries  and  bonuses  in  1  year.  Let's  not  forget  also 
about  the  Mercedes  Benz  and  the  Lincoln  Town  Car  in  the  drive- 
way that  Medicare  was  paying  $1,700  a  month  for  as  well.  Not  a 
bad  business  being  funded  by  taxpayers'  hard-earned  dollars. 

I  understand  that  Medicare  intermediaries  reimburse  home 
health  care  providers  for  their  reasonable  costs  of  serving  bene- 
ficiaries. So  we're  not  going  to  forget  that  the  Medicare 
intermediary  needs  to  be  looked  at  also. 

I'm  an  engineer  and  I  don't  claim  to  be  a  Medicare  reimburse- 
ment expert,  but  to  me  these  costs  do  not  sound  even  close  to  being 
reasonable. 
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I  remind  you  that  this  is  going  on  in  Belzoni,  Mississippi,  where 
according  to  the  most  recent  numbers  generated  by  the  Census  Bu- 
reau, the  median  family  income  is  just  over  $20,000.  These  findings 
are  offensive,  and  I  could  go  on,  but  the  GAO  did  the  investigation 
and  I  will  give  them  the  opportunity  to  present  their  findings. 

Before  we  begin,  I  want  to  make  it  very  clear  that  we  did  not 
single  out  Mid-Delta  Home  Health  Care,  nor  were  they  targeted;  it 
just  happened  that  GAO  had  been  conducting  a  statistical  analysis 
of  information  received  from  the  fiscal  intermediary  and  identified 
some  aberrant  billing  practices  of  this  company.  They  followed  up 
with  some  interviews  of  current  and  former  employees  which  re- 
vealed even  more  problems,  and  this  led  to  a  formal  investigation. 
It  was  not  premeditated,  and  we  were  not  out  to  get  Mid-Delta. 

I  want  to  make  it  also  known  that  the  lady  who  is  the  owner  of 
this  company,  Clara  Reed,  was  invited  to  be  interviewed  by  the 
committee  staff  and  to  appear  before  the  subcommittee  today  to  tell 
her  side  of  the  story,  but  she  declined  both  invitations. 

That  said,  I  am  pleased  to  have  with  us  Mr.  Eljay  Bowron,  the 
Assistant  Comptroller  General  for  Special  Investigations  in  the  Of- 
fice of  Special  Investigations  at  the  GAO  who  will  be  presenting 
the  findings  of  their  investigation.  Prior  to  joining  GAO,  Mr. 
Bowron  was  the  Director  of  the  United  States  Secret  Service  and 
knows  about  trying  to  protect  Federal  funds.  He  will  be  accom- 
panied by  Mrs.  Laura  Dummit,  the  Associate  Director  for  Health 
Financing  Systems  at  GAO,  who  will  be  providing  an  overview  of 
the  problems  associated  with  the  home  health  benefit. 

A  third  witness  on  the  first  panel  is  Ms.  Shelly  Johnstone,  the 
former-vice  president  of  community  education  and  director  of  man- 
aged care  at  Mid-Delta,  who  will  be  sharing  with  the  subcommittee 
her  first-hand  experiences  as  a  Mid-Delta  employee.  Ms.  Johnstone 
is  appearing  before  the  subcommittee  voluntarily  and  at  her  own 
expense.  And  I  would  like  to  tell  her  that  it  takes  real  courage  for 
her  to  stand  up  today  and  tell  what  she  believes  to  be  the  truth. 
She  is  doing  the  taxpayers  a  real  sen/ice. 

On  our  second  panel  we  will  be  hearing  from  individuals  who  are 
familiar  with  Medicare  home  health  principles  and  policy  and  will 
provide  valuable  insight  and  commentary  concerning  the  testimony 
of  the  first  panel.  We're  going  to  have  from  the  Health  Care  Fi- 
nancing Administration,  Ms.  Linda  Ruiz,  the  Director  of  Program 
Integrity  and  from  the  Office  of  the  Inspector  General  for  the  De- 
partment of  HHS,  Mr.  George  Grob,  who  is  the  Deputy  Inspector 
General  for  the  Office  of  Evaluation  and  Inspections.  Finally  we 
will  be  hearing  from  Mrs.  Sue  Pearcy,  who  is  vice  president  for 
Medicare  integrity  program  operations  at  Palmetto  Government 
Benefits  Administrators  which  is  the  intermediary  for  Mid-Delta. 

The  Chair  would  recognize  Mr.  Klink  for  an  opening  statement. 

Mr.  Klink.  Thank  you,  Mr.  Chairman. 

As  you  said,  today's  hearing  focuses  on  a  recent  GAO  investiga- 
tion into  the  alleged  improprieties  of  a  home  health  provider  in 
Mississippi  called  Mid-Delta  Health  Systems,  Incorporated. 

The  issues  identified  by  the  GAO  should  concern  all  of  us — you've 
listed  some  of  them  in  your  opening  statement.  They  should  bother 
us  for  a  number  of  reasons.  Although  they  speak  specifically  to  the 
issue  of  certain  practices  by  this  specific  provider,  I  think  they 
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speak  more  broadly  as  to  why  the  Medicare  home  health  benefits 
deserve  more  scrutiny  and  perhaps  better  rules  and  better  regula- 
tions. 

It  was  only  a  few  short  years  ago  that  Mr.  Dingell's  work  on  this 
problem  with  the  Nation's  largest  home  health  care  agency,  ABC 
Home  Health  Care,  were  examined  and  this  very  same  subcommit- 
tee did  that  examination.  The  outcome  of  that  investigation,  thanks 
to  the  efforts  of  the  Department  of  Health  and  Human  Services, 
the  Inspector  General,  and  the  Department  of  Justice  ultimately 
led  to  criminal  prosecution  and  civil  sanctions  against  its  senior  op- 
erators. 

I  do  not  want  to  disparage  the  entire  home  health  care  industry 
nor  condemn  in  concept  the  need  for  home  health  care.  The  service 
is  a  valuable  Medicare  benefit,  especially  in  rural  areas  where 
beneficiaries  have  a  difficult  time  gaining  access  to  quality  care. 
Nevertheless,  we  seem  to  see  certain  related  problems  repeat  them- 
selves. To  this  end  I  offer  five  questions  which  I  believe  this  sub- 
committee must  find  the  answers  to. 

First,  when  are  we  going  to  have  a  solid  definition  of  the  term 
"homebound"  that  is  clear  to  everyone,  including  patients,  doctors, 
home  health  care  owners,  and  fiscal  intermediaries,  and  that  will 
allow  us  to  hold  people  accountable  when  trust  fund  dollars  are  im- 
properly spent  on  people  who  are  not  legitimately  homebound? 
Until  we  do,  I  think  we  will  continue  to  have  examples  such  as 
those  found  by  GAO  of  beneficiaries  receiving  home  health  care 
when  they  are  not  really  homebound.  For  example,  GAO  found  one 
patient  classified  as  homebound  who  was  dragging  a  5  foot  section 
of  a  telephone  pole  across  his  yard.  This  is  not  what  I  think  Con- 
gress had  in  mind  when  it  created  legislation  allowing  for  home 
services. 

Second,  when  are  we  going  to  provide  the  fiscal  intermediaries, 
HCFA,  and  the  IG  with  more  money  to  review  and  audit  the  Medi- 
care claims  submitted  by  home  health  care  agencies?  Currently, 
most  fiscal  intermediaries  are  auditing  but  a  fraction  of  the  submit- 
ted claims.  I've  heard  some  of  the  fiscal  intermediaries  say  they 
only  audit  about  1  percent  of  the  claims.  That  is  inexcusable. 

Third,  when  are  we  going  to  hold  fiscal  intermediaries  account- 
able for  finding  and  preventing  fraud?  Currently,  they  are  paid  to 
process  claims  and  technically  oversee  the  program.  But  in  reality, 
they  don't  seem  to  have  the  resources  to  do  this.  We  need  to  create 
meaningful  incentives,  or  disincentives,  for  the  fiscal  intermediary 
to  do  more  than  just  issue  checks,  but  also  to  provide  solid  program 
integrity. 

Fourth,  when  are  we  going  to  give  fiscal  intermediaries  full  sup- 
port to  their  jobs?  Why  do  we  allow,  for  example,  providers  to  chal- 
lenge fiscal  intermediaries  when  Medicare  questions  a  cost  and 
then  charge  all  the  related  legal  expenses  to  the  very  program  that 
they  are  being  accused  of  over  billing — Medicare?  The  taxpayers 
pay  both  sides.  In  other  words,  why  does  the  taxpayer  have  to  pay 
for  what  really  amounts  to  the  Government  suing  itself?  The  way 
we  reimburse  for  legal  fees  in  the  fiscal  intermediary  review  proc- 
ess has  to  be  revised.  At  the  very  least,  a  provider  should  not  be 
allowed  to  charge  Medicare  for  incurred  legal  expenses  when  it 
loses  a  case  against  a  fiscal  intermediary. 
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Finally,  Mr.  Chairman,  we're  going  to  have  to  have  specific 
standards  of  what  the  Government  will  and  will  not  pay  for — you 
listed  a  prime  example.  For  example,  why  would  we  allow  Medicare 
to  pay  for  providers  to  drive  those  luxury  automobiles  that  you 
mentioned  in  your  opening  statement,  and  to  receive  salaries  that 
are  often  in  great  excess  of  what  the  average  local  hospital  admin- 
istrator, who  often  serves  more  patients  and  has  more  people  to 
manage  would  receive.  Reimburs  3ment  rules  for  these  and  many 
other  areas  in  the  home  health  care  area  are  vague  and  they  really 
do  invite  abuses.  When  Government  officials  travel,  for  example, 
they  are  told  how  much  they  can  spend  on  cars,  on  rooms,  on 
meals,  et  cetera,  and  if  the  Government  can  set  certain  rates  for 
its  own  employees,  why  can't  it  set  firm  rates  for  what  it  will  pay 
for  the  home  health  care  industry. 

In  conclusion,  Mr.  Chairman,  the  rules  for  providing  home  health 
care  are  still  very  vague.  It's  my  opinion  that  most  of  the  providers 
and  most  of  the  workers  desire  and  are  trying  to  do  the  right  thing. 
They  are  inherently  honest,  and  they  are  hard-working  people  that 
will  try  to  comply  with  rules  as  they  understand  them.  Neverthe- 
less, there  will  continue  to  be  a  significant  problem  in  the  delivery 
of  home  health  care,  and  if  we  continue  to  allow  the  structure  of 
home  health  benefits  to  be  delivered  unchecked,  we  may  end  up 
with  a  perspective  payment  system  that  is  based  on  these  inflated 
costs  that  have  been  charged  over  a  many  year  period. 

I  hope  that  we  can  spend  the  time  and  the  effort  to  continue  to 
hold  hearings  to  address  these  concerns.  This  is  the  right  activity 
for  this  subcommittee  to  be  involved  in.  It  is  the  right  kind  of  sub- 
ject for  us  to  be  holding  a  hearing  on.  I  laud  the  chairman  for  his 
leadership  in  this  issue.  I  look  forward  to  working  with  him  and 
yield  back  the  remainder  of  my  time. 

Mr.  Barton.  I  thank  the  gentleman  from  Pennsylvania  for  that 
statement.  I  would  ask  the  gentleman  from  Iowa,  Congressman 
Ganske,  if  he  wishes  to  make  an  opening  statement. 

Mr.  Ganske.  Thank  you,  Mr.  Chairman.  I'm  glad  you're  holding 
this  hearing.  I  only  wish  that  I  didn't  have  another  hearing  going 
on  at  the  same  time,  because  I  won't  be  able  to  stay  for  this  whole 
hearing. 

I  do  want  to  make  a  couple  of  observations  before  we  begin.  In 
response  to  numerous  hearings  and  reports  documenting  rampant 
fraud  in  the  home  health  care  industry,  this  committee  helped 
fashion  significant  reforms  to  this  benefit.  We  heard  testimony 
about  how  home  health  care  spending  was  the  fastest  growing  part 
of  the  Medicare  program  and  was  rife  with  waste,  fraud,  and  abuse 
costing  taxpayers  hundreds  of  millions  of  dollars  a  year.  The  major 
reasons  for  opportunities  for  this  is  Medicare  cost-based  reimburse- 
ment system,  where  higher  cost  mean  higher  payments.  Couple 
that  with  the  fact  that  there  is  no  beneficiary  cost  sharing  and  it 
should  come  as  no  surprise  that  home  health  care  costs  grew  an 
average  of  33  percent  per  year  between  1989  and  1996 — jumping 
from  $2.4  billion  to  $17.7  billion. 

This  week,  home  care  lobbyists  fanned  out  across  Capitol  Hill. 
They  urged  that  payment  reforms  crafted  last  year  be  repealed. 
The  report  being  released  by  the  GAO  on  Mid-Delta  Home  Health 
today  paints  a  vivid  picture  of  the  type  of  fraud  that  must  be  iden- 
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tified  and  eliminated.  Every  time  I  hear  from  home  health  care 
agencies,  they  always  admit  that  there  is  some  abuse  of  the  sys- 
tem, but  that  Congress  should  focus  its  anti-fraud  efforts  on  quote, 
"the  bad  guys."  Ironically,  in  a  letter  on  behalf  of  Mid-Delta,  Con- 
gressman Thompson  observed  that  its  owner  received  the  quote, 
"administrator  of  the  year  award  from  the  National  Association  of 
Home  Care  in  1994."  If  these  are  the  good  guys,  Mr.  Chairman, 
then  God  help  us  all. 

Thank  you  again  for  calling  for  this  hearing,  Mr.  Chairman,  and 
I  yield  back  the  balance  of  my  time. 

Mr.  Barton.  We  thank  you,  Dr.  Ganske. 

We'd  now  like  to  call  our  first  panel  forward.  If  we  could  have 
Eljay  Bowron,  Ms.  Shelly  Johnstone,  and  I  believe  Mr.  Bowron  is 
going  to  be  accompanied  by  Ms.  Laura  Dummit.  And  Mr.  Fulwider, 
who  is  an  investigator.  Is  that  correct? 

Mr.  Fulwider.  Yes. 

Mr.  Barton.  I  think  that  you  all  have  been  informed  that  we 
take  all  testimony  under  oath.  Is  everybody  acceptable  to  doing 
that?  You  are  also  aware  that  under  the  Constitution,  the  rights 
of  the  Congress,  you've  got  the  right  to  be  advised  by  counsel.  Do 
any  of  you  have  counsel  with  you?  Okay. 

Will  you  please  stand  and  raise  your  right  hand. 

[Witnesses  sworn.] 

Mr.  Klink.  Mr.  Chairman,  before  we  get  started,  could  we  have 
the  lady,  I  understand  it  is  Robyn  Stewart-Murray,  could  we  just 
have  her  identify  herself  for  the  record? 

Mr.  Barton.  Sure.  Could  we  have  the  lady  to  your  right,  sir? 

Mr.  Bowron.  Yes,  I  was  going  to  introduce  her,  she's  from  GAO. 

Mr.  Klink.  That's  fine.  So  we  know.  She  was  sworn,  let  the 
record  show. 

Mr.  Barton.  Okay,  Mr.  Bowron,  we're  going  to  accept  your  testi- 
mony in  its  entirety  for  the  record,  and  we  will  recognize  you  for 
such  time  as  you  may  consume. 

TESTIMONY  OF  ELJAY  B.  BOWRON,  ASSISTANT  COMPTROLLER 
GENERAL,  OFFICE  OF  SPECIAL  INVESTIGATIONS,  ACCOM- 
PANIED BY  LAURA  DUMMIT,  ASSOCIATE  DIRECTOR,  HEALTH 
FINANCING  AND  SYSTEMS,  GENERAL  ACCOUNTING  OFFICE; 
AND  SHELLY  JOHNSTONE,  FORMER  VICE  PRESIDENT  COM- 
MUNITY EDUCATION,  AND  DIRECTOR  OF  MANAGED  CARE, 
MID-DELTA  HOME  HEALTH 

Mr.  Bowron.  Thank  you,  Mr.  Chairman.  Thank  you,  Mr.  Chair- 
man, and  Mr.  Klink,  and  Mr.  Ganske  for  inviting  us  here  today  

Mr.  Barton.  You  need  to  really  put  that  microphone  close  to  you. 

Mr.  Bowron.  [continuing]  to  discuss  the  results  of  our  investiga- 
tion into  alleged  improper  Medicare  billings  by  Mid-Delta  Home 
Health.  Mid-Delta  is  a  home  health  care  company  based  in  Mis- 
sissippi and  now  doing  business  as  Mid-Delta  Home  Health  Sys- 
tems, Incorporated. 

At  this  time,  Mr.  Chairman,  I  would  like  to  introduce  GAO's 
other  representatives  that  are  seated  with  me  today.  To  my  right 
is  Special  Agent  Robyn  Stewart-Murray  who  was  the  lead  inves- 
tigator in  this  case.  To  my  immediate  left  is  Ms.  Laura  Dummit; 
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and  to  her  left  is  Mr.  Don  Fulwider  who's  our  Deputy  Director  for 
Investigations. 

Ms.  Dummit  is  an  Associate  Director  in  Health  Financing  and 
System  Issues  with  GAO.  She  is  formerly  with  the  Medicare  Pay- 
ment Advisory  Commission.  She  is  an  acknowledged  Medicare  ex- 
pert. And  since  we  recognize  that  the  committee's  interest  lies  in 
the  overall  context  of  Medicare  and  health  care  issues,  I  would  like 
to  ask  Ms.  Dummit  to  briefly  discuss  GAO's  prior  work  in  the  Med- 
icare area,  before  I  summarize  our  investigation. 

Ms.  Dummit.  Mr.  Chairman  and  members  of  the  subcommit- 
tee  

Mr.  Barton.  You're  going  to  need  that  microphone  very  close  to 
you. 

Ms.  Dummit.  Thank  you  for  inviting  us  here  today  as  you  discuss 
fraud  and  abuse  in  the  home  health  industry.  As  an  introduction 
to  the  statement  by  my  colleague  in  our  Office  of  Special  Investiga- 
tions, I  would  first  like  to  comment  on  three  key  problems  that  con- 
tribute to  the  exploitation  of  Medicare  home  health  benefit. 

First,  there  are  the  beneficiary  eligibility  requirements.  Coverage 
policy  changes  that  were  made  in  response  to  court  decisions  in  the 
1980's  have  made  it  easier  for  beneficiaries  to  obtain  home  health 
coverage  and  harder  for  Medicare  to  deny  questionable  claims.  To 
qualify  for  home  health  services,  a  beneficiary  must  be  homebound, 
under  a  physicians  care,  and  need  intermittent  skilled  nursing  care 
or  physical  or  speech  therapy.  Once  qualified,  the  beneficiary  can 
receive  an  unlimited  number  of  these  services,  plus  visits  by  home 
health  aids,  medical  social  workers,  and  occupational  therapists. 
However,  the  interpretation  of  the  terms  homebound  and  intermit- 
tent have  long  been  controversial — my  colleague's  statement  on  im- 
proper activities  by  Mid-Delta  describes  patients  whose  homebound 
status  was  highly  questionable. 

A  second  problem  has  to  do  with  diminished  oversight  by  Medi- 
care claims  processing  contractors  called  intermediaries.  Prin- 
cipally, their  oversight  consists  of  reviewing  claims,  both  before  and 
after  payment,  and  auditing  providers  cost  reports.  Medical  record 
review  efforts  have  been  inadequate  at  a  time  when  service  use 
continues  to  grow.  Rarely  now  do  the  intermediaries  conduct  site 
visits  of  home  health  agencies.  Site  visits  would  help  them  to  pull 
medical  records  to  easily  document  medical  necessity,  or  to  visit  the 
homes  of  beneficiaries  to  determine  first-hand  whether  they  are 
truly  homebound.  Similarly,  in  recent  years,  there  have  been  few 
in-depth  reviews  of  providers'  costs  reports.  Much  of  our  statement 
on  Mid-Delta  centers  on  improperly  claimed  and  reimbursed  costs. 
In-depth  audits  of  provider  cost  reports  are  critical  to  identify  these 
types  of  improprieties. 

A  third  problem  relates  to  Medicare's  process  for  certifying  home 
health  agencies.  We  testified  before  this  committee  last  July  on  this 
subject.  We  reported  on  agencies  with  no  experience  or  proof  of  ca- 
pability that  had  been  certified  as  providers.  In  addition,  home 
health  agencies  were  unlikely  to  be  terminated  or  penalized  even 
when  they  were  cited  repeatedly  for  providing  substandard  care  or 
otherwise  failed  to  comply  with  Medicare's  conditions  of  participa- 
tion. 
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I'd  like  to  conclude  my  statement  on  a  more  positive  note,  how- 
ever, with  two  points. 

First,  home  health  care  is  an  important  Medicare  benefit.  For  3 
decades  it  has  enabled  millions  of  beneficiaries  to  remain  in  their 
homes  even  though  they  have  significant  medical  needs.  As  such, 
it  is  critical  that  the  benefit  be  preserved  and  not  exploited. 

Second,  both  the  Health  Insurance  Portability  and  Accountability 
Act  and  the  Balanced  Budget  Act  have  enhanced  the  Health  Care 
Financing  Administration's  ability  to  monitor  the  home  health  ben- 
efit. With  new  enforcement  tools  and  funding  for  oversight,  HCFA 
can  step  up  its  efforts  to  address  program  abuses.  Furthermore, 
legislated  payment  policy  changes  reduced  provider  incentives  to 
inflate  their  costs.  These  reforms,  if  implemented  properly,  will 
help  protect  the  taxpayer  while  preserving  beneficiaries,  access  to 
this  important  benefit. 

Mr.  Chairman,  and  members  of  the  committee,  that  concludes 
my  statement,  and  I  will  now  turn  the  microphone  over  to  Mr. 
Bowron,  and  will  be  happy  to  answer  questions  at  the  end  of  his 
statement. 

Mr.  Bowron.  Mr.  Chairman,  with  your  permission,  I'll  briefly 
summarize  our  investigation. 

As  we've  reported,  fraud  and  abuse  of  the  Medicare  program  by 
some  home  health  providers  has  contributed  to  the  recent  growth 
in  home  health  care  costs.  Between  1993  and  1996,  the  period  that 
we  investigated,  Mid-Delta,  in  our  opinion,  improperly  claimed  and 
was  reimbursed  for  certain  payroll  costs  that  it  had  not  incurred. 
We  also  questioned  certain  other  of  Mid-Delta's  claimed  costs  for 
which  it  received  Medicare  reimbursement.  To  be  specific,  Mid-Del- 
ta's owner  regularly  asked  her  employees  to  return  the  cash  value 
of  their  unused  annual  leave  and  about  20  percent  or  more  of  the 
cash  bonuses  that  they  received.  The  owner  also  gave  larger  bo- 
nuses to  special  employees  who  had  agreed  in  advance  to  return  a 
certain  portion  of  the  bonus  to  the  company.  Those  amounts  aver- 
aged almost  30  percent  of  the  individual  bonuses.  Mid-Delta  then 
improperly  claimed  the  returned  money  to  Medicare  as  actual  costs 
and  was  reimbursed  for  those  costs. 

These  improper  claims  included  about  $226,000  in  unused  leave 
that  was  returned  between  1993  and  1996,  and  about  $170,000  in 
bonus  pay-backs  in  1996.  Mid-Delta  employees  were  told  that  the 
money  that  they  returned  would  be  used  for,  among  other  things, 
a  Mid-Delta  sponsored  indigent-care  fund.  Mid-Delta  officials  told 
us  that  the  money  was  used  to  cover  the  unpaid  balances  of  self- 
paid  and  insured  patients  at  Mid-Delta's  affiliated  rural  health 
clinics.  But  in  fact,  we  determined  that  the  money  that  was  put 
into  the  indigent-care  fund  was  subsequently  deposited  to  the  oper- 
ating account  of  Mid-Delta's  administrative  services  entity. 

Another  cost  that  Mid-Delta  improperly  claimed  to  Medicare,  in 
our  opinion,  was  that  part  of  the  full-time  salary  paid  to  the  own- 
er's daughter  in  1996  as  a  company  vice  president  while  she  at- 
tended nursing  school.  In  addition,  we  questioned  the  reasonable- 
ness of  $65,000  in  bonuses  that  the  daughter  received  in  1996. 
Those  bonuses  equal  close  to  120  percent  of  her  base  salary. 

We  also  questioned  three  additional  types  of  costs  that  Mid-Delta 
claimed  for  Medicare  reimbursement.  First,  Mid-Delta's  claim  of 
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community  education  costs  is  questionable  because  the  costs  pri- 
marily involved  marketing  activities.  And  as  we  have  reported  be- 
fore, such  costs  are  not  properly  related  to  patient  care. 

Second,  Mid-Delta's  claim  of  a  $10,000  bonus  as  a  payroll  cost  is 
questionable  because  Mid-Delta's  owner  used  that  $10,000  bonus 
as  partial  payment  toward  a  business  that  she  was  purchasing. 

And  third,  Mid-Delta's  claimed  costs  for  visits  to  14  of  41  pa- 
tients are  questionable  because  the  visits,  in  our  opinion,  and  that 
of  Mid-Delta's  Medicare  intermediary,  were,  in  all  probability,  not 
reasonable  or  necessary.  In  fact,  Mid-Delta's  own  nurses  and  other 
professionals  initially  questioned  the  necessity  of  these  visits  and 
referred  them  to  us  for  investigation.  For  example,  Mid-Delta  had 
been  making  twice-a-week  Medicare  visits  to  one  of  these  patients 
for  2  years  to  monitor  her  blood  pressure  and  a  heart  condition. 
However,  when  we  visited  the  patient's  home,  she  was  providing 
day-care  in  her  home  for  four  children  between  the  approximate 
ages  of  2-  and  5-years  old.  Both  the  intermediary  and  we  ques- 
tioned the  necessity  of  Mid-Delta's  visits  to  this  patient  since  her 
activity  appeared  unlikely  for  a  homebound  individual  as  defined 
by  Medicare. 

Mr.  Chairman,  I'd  like  to  submit  my  full  statement  for  the 
record,  and  we  will  be  happy  to  answer  any  questions  that  the  com- 
mittee has.  Thank  you. 

[The  prepared  statements  of  Eljay  B.  Bowron  and  Laura  A. 
Dummit  follow:] 

Prepared  Statement  of  Eljay  B.  Bowron,  Assistant  Comptroller  General 
for  Special  Investigations,  Office  of  Special  Investigations,  GAO 

Mr.  Chairman  and  Members  of  the  Subcommittee:  Thank  you  for  inviting  me  here 
today  to  discuss  the  results  of  our  investigation  into  allegations  of  improper  Medi- 
care billings 1  by  Mid-Delta  Home  Health,  one  of  the  largest  home  health  care  pro- 
viders in  Mississippi.2 

As  you  know,  under  the  Medicare  program,  home  health  care  providers  are  reim- 
bursed for  their  reasonable  costs  of  serving  beneficiaries.  Costs  submitted  for  reim- 
bursement must  be  necessary,  proper,  actual,  and  related  to  patient  care.3  However, 
in  our  opinion,  Mid-Delta  Home  Health  improperly  claimed,  and  was  reimbursed 
for,  certain  payroll  costs  that  it  had  not  incurred.  These  costs  included  unused  leave 
payments  and  bonuses  that  the  employees  had  been  asked  to  return  to  Mid-Delta 
and  the  full-time  salary  paid  to  the  owner's  daughter  while  she  attended  nursing 
school  in  1996.4 

We  also  question  the  propriety  of  certain  other  costs  that  Mid-  Delta  claimed  for 
Medicare  reimbursement.  These  questionable  costs  included 

— large  bonuses5  given  to  the  owner's  daughter  that  amounted  to  119  percent  of  her 
salary, 

— "community  education"  costs  that  were  primarily  related  to  marketing  and  not  pa- 
tient care,6 

—  $10,000  bonus  used  to  help  purchase  a  business  and  then  claimed  to  Medicare 
as  a  payroll  cost,  and 

— claims  for  apparently  unneeded  Mid-Delta  visits  to  a  number  of  patients  and  for 
visits  to  other  patients  whose  eligibility  for  homebound  status7  was  question- 
able. 


1  See  also  Medicare:  Improper  Activities  by  Mid-Delta  Home  Health  (GAO/OSI-98-5,  Mar.  12, 
1998). 

2 Mid-Delta  Home  Health  (now  known  as  Mid-Delta  Health  Systems,  Inc.)  is  owned  and  oper- 
ated by  Mrs.  Clara  T.  Reed,  who  is  Chief  Executive  Officer  and  Chief  Financial  Officer. 
3 42  U.S.C.  sections  1395x(vXD(A)  and  1395y(aXlXA);  42  C.F.R.  section  413.9(a). 

4  42  C.F.R,  section  413.9(a). 

5  The  daughter  received  a  $10,000  bonus  in  July  1996  and  a  $55,000  bonus  in  December  1996. 

6  2  Medicare  &  Medicaid  Guide  (CCH)  para.  5996B. 
7 1  Medicare  &  Medicaid  Guide  (CCH)  para.  1414. 
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LEAVE/BONUS  PAYBACKS 

Mid-Delta  Home  Health,  in  our  opinion,  improperly  claimed  the  full  amounts  of 
unused  leave  payments  and  employee  bonuses.  The  company  had  asked— or,  accord- 
ing to  some  employees,  coerced — the  employees  to  give  back  to  the  company  all  of 
the  leave  payments  and  part  of  the  bonuses.  Mid-Delta's  employees  were  told  that 
their  returned  moneys  were  for,  among  other  things,  a  Mid-Delta-sponsored  indigent 
care  fund.  We  determined  that  the  money  had  not  been  used  for  indigent  patient 
home  health  care  but  was  deposited  to  Mid-Delta's  operating  account. 

The  Paybacks 

In  the  1993-96  period,  Mid-Delta  Home  Health  presented  about  $226,000  in 
checks  to  its  employees  as  payment  for  unused  leave.  Mid-Delta's  owner  asked  the 
employees  to  endorse  the  checks  and  give  them  back  to  the  company.  Some  current 
and  former  employees  told  us  that  they  had  felt  coerced  into  returning  the  checks. 
The  company  then,  in  our  opinion,  improperly  claimed  the  full  amounts  of  the  leave 
to  Medicare  as  a  payroll  cost  and  was  reimbursed. 

The  owner  also  requested — or,  again  according  to  some  employees,  coerced — em- 
ployees to  return  about  20  percent  or  more  of  their  1996  bonuses  to  the  company. 
Those  on  a  "special  employee"  list  received  larger  bonuses  by  agreeing  to  return  cer- 
tain amounts  (on  average,  29  percent)  of  their  bonuses  to  the  company.  The  bonus 
paybacks  totaled  about  $170,000,  including  $80,000  from  the  owner's  $125,000 
bonus.  Mid-Delta  then,  in  our  opinion,  improperly  claimed  the  full  bonuses  as  actual 
costs  and  received  Medicare  reimbursement  for  them.  However,  both  the  Health 
Care  Financing  Administration  and  a  court  formally  ruled8  that  such  returned  "con- 
tributions" by  employees  of  an  unrelated  home  health  care  agency  had  reduced  that 
agency's  costs  and  therefore  had  been  improperly  claimed  for  Medicare  reimburse- 
ment. Of  interest,  we  noted  that  the  husband  and  daughter  of  Mid-Delta's  owner 
hadn't  returned  any  of  their  December  1996  bonuses,  $75,000  and  $55,000  respec- 
tively. 

Indigent  Care  Fund 

The  employees  were  told  that  the  returned  money  was  needed  for,  among  other 
things,  a  Mid-Delta  Home  Health-sponsored  "indigent  care  fund."  However,  Mid- 
Delta  officials  told  us  the  money  had  been  used  to  offset  the  unpaid  balances  of  pa- 
tients of  its  affiliated  rural  health  clinics.  (See  app.  I  for  flow  of  employees'  moneys.) 
Although  Mid-Delta  categorized  these  unpaid  balances  as  "indigent  pay,"  Mid-Del- 
ta's controller  told  us  that  the  balances  were  primarily  those  of  insured  private-pay 
patients.  Further,  we  determined  that  money  was  transferred  from  the  indigent  care 
fund  to  the  operating  account  of  Mid-Delta's  administrative  services  entity,  P&T 
Management,  Inc.  Again  of  interest,  we  noted  that  among  the  patients  whose  un- 
paid balances  were  categorized  as  "indigent  pay"  were  several  Mid-Delta  employees; 
the  owner's  granddaughter;  and  the  owner's  daughter,  a  P&T  Management  execu- 
tive vice  president. 

IMPROPER/QUESTIONABLE  PAYROLL  COSTS  OF  OWNER'S  DAUGHTER 

Mid-Delta  Home  Health  also  improperly  claimed  other  costs  that  did  not  meet 
Medicare  cost  reimbursement  principles  9  since  they  were  not  related  to  patient  care. 
One  example  involved  salary  paid  to  the  owner's  daughter  as  an  executive  vice 
president  while  she  attended  nursing  school  full  time  from  June  to  December  1996. 
The  daughter's  employment  time  sheets  showed  that  about  53  percent  of  her  40- 
hour  work  week  (from  June  to  December  1996)  was  spent  at  school  and  related  ac- 
tivities. However,  Mid-Delta  submitted  those  payroll  costs  to  Medicare  for  reim- 
bursement. Further,  after  reviewing  the  daughter's  1996  compensation,  we  question 
the  reasonableness  of  Mid-Delta's  claiming  the  daughter's  $65,000  in  bonuses  for 
Medicare  reimbursement.  The  bonuses  represented  approximately  119  percent  of 
her  base  salary  of  about  $54,660. 

QUESTIONABLE  MARKETING  AND  PROMOTION  ACTIVITIES 

In  another  matter,  Mid-Delta  was  reimbursed  by  Medicare  for  the  payroll  costs 
of  employees  whose  positions  appeared  to  focus  on  marketing  activities.  We  question 


*Sta-Home  Home  Health  Agency,  Inc.  v.  Shalala,  No.  3:91-CV-23  WC  (S.D.  Miss.  Aug.  25, 

1993). 

9  42  C.F.R.  section  413  et  seq. 
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the  propriety  of  these  claims  because  Medicare  does  not  reimburse  providers  for 
marketing  costs,  as  they  are  not  properly  related  to  patient  care.10 

Medicare  reimbursement  is  available  for  expenses  associated  with  educating  the 
community  on  home  health  care;  it  is  not  available  for  the  expenses  of  promoting 
and  marketing  the  company.11  Mid-Delta  officials  should  have  known  that  its  mar- 
keting expenses  were  not  allowable  for  Medicare  reimbursement  because  the  Medi- 
care intermediary 12  had  previously  disallowed  various  expenses,  in  part,  because 
they  were  related  to  marketing  functions.  The  intermediary's  review  of  Mid-Delta's 
1993  and  1994  cost  reports  noted  such  disallowed  expenses. 

However,  according  to  company  records  and  knowledgeable  former  employees, 
Community  Education  staff  primarily  promoted  and  marketed  the  services  of  Mid- 
Delta  Home  Health  and  its  affiliated  rural  health  clinics  to  other  providers  and  the 
public.  Indeed,  according  to  a  former  P&T  Management  vice  president,  "Community 
Education  is  a  euphemism  for  marketing."  Further,  according  to  Community  Edu- 
cation staff,  Mid-Delta's  owner  changed  documents  and  receipts  for  marketing-relat- 
ed activities  to  make  it  appear  that  the  activities  were  related  to  Community  Edu- 
cation and  were  therefore  Medicare-reimbursable.  For  example,  in  December  1995, 
the  owner  had  staff  purchase  about  $4,000  in  Christmas  gifts  for  physicians.  When 
an  employee  noted  the  purpose  of  the  gifts  on  the  receipt,  the  owner  changed  the 
note  to  show  that  the  gifts  were  for  Mid-Delta  employees,  which  could  qualify  for 
Medicare  reimbursement. 

BONUS  IMPROPERLY  USED  TO  PURCHASE  BUSINESS 

In  another  matter  related  to  payroll  costs,  Mid-Delta's  owner  initiated  the  pur- 
chase of  a  business  from  a  third  party;  hired  that  individual  as  an  employee;  and 
in  December  1996,  gave  the  individual  a  $10,000  bonus  as  partial  payment  of  the 
purchase  price.  Mid-Delta  then  improperly  claimed  the  bonus  as  a  payroll  cost  and 
was  reimbursed  for  it  by  Medicare.  The  purchase  of  a  business  does  not  qualify  as 
a  payroll  cost,  and  Medicare  does  not  reimburse  providers  for  the  cost  of  purchasing 
a  business.  When  we  asked  her  in  July  1997,  Mid-Delta's  owner  confirmed  that  the 
$10,000  bonus  was  a  payment  toward  the  purchase  of  the  business.  But  after  con- 
sulting her  controller  and  her  Director  of  Finance,  the  owner  informed  us  that  the 
bonus  should  not  have  represented  partial  payment  for  the  business  and  that  she 
still  owed  the  individual  $10,000.  As  of  February  1998,  the  individual  had  not  re- 
ceived that  $10,000  payment. 

QUESTIONABLE  MID-DELTA  HOME  HEALTH  SERVICES 

Finally,  as  alleged  by  current  and  former  Mid-Delta  Home  Health  nurses,  in  their 
professional  opinions,  Mid-Delta  claimed  costs  for  visits  to  individual  Medicare  bene- 
ficiaries whose  need  or  eligibility  for  the  visits  was  questionable.13  We  coordinated 
our  work  in  this  area  with  Mid-Delta's  Medicare  intermediary,  asking  the 
intermediary  to  review  patient-related  information.  In  addition,  we  visited  and/or  re- 
viewed case  files  for  41  of  the  patients  identified  by  the  nurses.  The  intermediary 
and  we  questioned  the  necessity  of  Mid-Delta's  Medicare-reimbursed  services  for  at 
least  14— or  34  percent — of  the  patients.  In  addition,  we  both  question  the  eligibility 
of  some  of  these  Mid-Delta  patients  for  homebound  status. 

One  instance  involved  a  Mid-Delta  patient  receiving  services  for  about  2  years  to 
monitor  her  blood  pressure  and  a  heart  condition.  However,  when  we  visited  her, 
she  was  providing  day  care  in  her  home  for  four  children  aged  5  years  or  younger. 
Mid-Delta's  Medicare  intermediary  and  we  question  the  necessity  of  Mid-Delta's 
home  health  care  visits  to  this  patient.  Her  activity  was  unlikely  for  someone  who 
was  unable  to  leave  home  without  "considerable,  taxing  effort" — a  condition  for 
homebound  status.14  In  another  instance,  a  Mid-Delta  Home  Health  patient  was 
moving  a  5-foot  section  of  a  telephone  pole  in  his  yard  when  we  visited.  The  pa- 
tient's  actions    contradicted   Mid-Delta's   patient   records,    relied   on   by  the 


102  Medicare  &  Medicaid  Guide  (CCH)  para.  5996E. 

11 42  C.F.R.  section  413.85(c);  2  Medicare  &  Medicaid  Guide  (CCH)  para.  5996B. 

12  An  intermediary  is  an  entity  under  contract  with  the  Health  Care  Financing  Administration 
to  determine  the  amount  of,  and  to  make,  Medicare  payments  to  medical  entities  such  as  home 
health  agencies  and  rural  health  clinics.  Under  42  C.F.R.  section  421.100(aX2Xii),  an 
intermediary  determines  if  a  home  health  agency's  services  are  reasonable  and  necessary. 

13  Medicare  patients  qualify  for  home  visits  if  they  are  confined  to  their  home,  i.e.,  homebound 
(except  when  receiving  outpatient  services);  are  under  the  care  of  a  physician  who  prescribes 
and  periodically  reviews  a  plajr  of  home  care  for  them;  and  need  intermittent  skilled  nursing 
care  or  physical  or  speech  therapy.  42  C.F.R.  section  424.22.  See  also  1  Medicare  &  Medicaid 
Guide  (CCH)  Dara.  1414. 

14 1  Medicare  &  Medicaid  Guide  (CCH)  para.  1414. 
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intermediary  to  determine  eligibility,  that  indicated  that  the  patient  had  poor  en- 
durance, walked  with  a  cane,  and  appeared  homebound.  A  third  Mid-Delta  patient 
who  received  home  health  care  visits  told  us  that  he  regularly  walked  2  to  3  miles 
a  day. 

Mr.  Chairman,  this  completes  my  prepared  statement.  I  would  be  happy  to  re- 
spond to  any  questions  that  you  or  otner  members  of  the  Subcommittee  may  have. 

Appendix  I 


FLOW  OF  MID-DELTA  EMPLOYEES'  LEAVE/BONUS  MONEYS 


Prepared  Statement  of  Laura  A.  Dummit,  Associate  Director,  Health  Financ- 
ing and  Systems  Issues,  Health,  Education,  and  Human  Services  Division, 
GAO 

Mr.  Chairman  and  Members  of  the  Subcommittee:  Thank  you  for  inviting  us 
today  as  you  discuss  fraud  and  abuse  in  the  home  health  industry.  As  you  know, 
home  health  care  is  an  important  Medicare  benefit  enabling  beneficiaries  with 
acute-care  needs,  such  as  recovery  from  hip  replacement,  ana  chronic-care  condi- 
tions, such  as  congestive  heart  failure,  to  receive  care  in  their  homes  rather  than 
in  more  costly  settings,  such  as  nursing  homes  and  hospitals.  However,  home  health 
care  has  attracted  much  attention  because  of  the  publicized  abuses  of  certain  provid- 
ers. 

Periodically,  we  have  reported  on  Medicare's  vulnerabilities  with  regard  to  over- 
sight of  the  home  health  benefit.  Today,  I  would  like  to  provide  a  synopsis  of  this 
work  as  a  prelude  to  the  specific  problems  identified  by  the  case  that  my  colleague 
in  our  office  of  Special  Investigations  is  about  to  discuss.1  In  doing  so,  I  will  focus 
on  (1)  the  general  nature  of  beneficiary  eligibility  criteria,  which  opportunists  ex- 
ploit to  provide  excessive  services;  (2)  diminished  Medicare  contractor  review  and 
audit  effort,  which  makes  it  less  likely  that  abusers  will  be  caught;  (3)  weaknesses 
in  Medicare's  home  health  provider  certification  process;  and  (4)  new  tools  the  Con- 
gress provided  to  strengthen  oversight  of  the  home  health  benefit.  My  remarks  are 
based  on  our  issued  and  ongoing  work  on  Medicare's  home  health  services.  (See  Re- 
lated GAO  Products  list  at  the  end  of  this  statement.) 

In  brief,  several  historical  factors  have  produced  an  environment  that,  until  re- 
cently, has  enabled  improper  billing  and  cost-reporting  practices  to  grow  unchecked. 
First,  legislation  and  coverage  policy  changes  in  response  to  court  decisions  in  the 
1980s  made  it  easier  for  beneficiaries  to  obtain  home  health  coverage  and  harder 
for  Medicare  claims  reviewers  to  deny  questionable  claims.  Second,  from  1989  until 


1  Medicare:  Improper  Activities  by  Mid-Delta  Home  Health  (GAO/T-OSI-98-6,  Mar.  19,  1998; 
GAO/OSI-98-5,  Mar.  12,  1998). 
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recently,  the  volume  of  claims  reviews  and  cost-report  audits  plummeted,  reducing 
the  likelihood  that  improprieties  would  be  detectea.  Third,  because  of  the  laxity  of 
Medicare's  survey  and  certification  process,  agencies  with  no  experience  or  proof  of 
capability  were  certified  as  providers.  Moreover,  home  health  agencies  were  unlikely 
to  be  terminated  or  penalized  even  when  they  were  cited  repeatedly  for  providing 
substandard  care  or  otherwise  failed  to  comply  with  conditions  of  participation. 


(HCFA)  ability  to  improve  its  oversight  of  the  home  health  benefit.  In  1995,  a  multi- 
agency  government  effort  known  as  Operation  Restore  Trust  launched  a  new  anti- 
fraud-and-abuse  campaign,  targeting  home  health  services,  among  others,  for  inves- 
tigation The  following  year,  the  Health  Insurance  Portability  and  Accountability 
Act  of  1996  (HIPAA),  P.L.  104-191,  provided  dedicated  funding  to  finance,  in  part, 
the  investigative  efforts  of  the  Department  of  Health  and  Human  Services,  (HHS) 
Office  of  the  Inspector  General  and  other  federal  agencies.  A  year  later,  the  Bal- 
anced Budget  Act  of  1997  (BBA)  mandated  reforming  Medicare  s  method  of  paying 
for  home  health  services  and  contained  additional  provisions  designed  to  tighten  the 
use  and  oversight  of  the  home  health  benefit. 


The  Medicare  statute  divides  benefits  into  two  parts:  (1)  "hospital  insurance,"  or 
part  A,  which  covers  impatient  hospital,  skilled  nursing  facility,  hospice,  and  certain 
home  health  care  services,  and  (2)  "supplementary  medical  insurance,"  or  part  B, 
which  covers  physician  and  outpatient  hospital  services,  diagnostic  tests,  and  ambu- 
lance and  other  medical  services  and  supplies.  Part  B  can  also  cover  home  health 
services  under  certain  conditions. 

In  1996,  Medicare  paid  approximately  $18  billion  for  both  part  A  and  part  B  home 
health  services.  By  fiscal  year  1998,  Medicare's  home  health  spending  is  estimated 
to  total  nearly  $22  billion,  representing  a  700-percent  increase  from  1989  when 
spending  was  $2.7  billion.  During  this  period,  coverage  requirements  changed  so 
that  more  beneficiaries  qualified  for  home  health  services.  In  addition,  advances  in 
medical  technologies  and  changes  in  practice  patterns  resulted  in  more  beneficiaries 
needing  these  services.  The  number  of  home  health  agencies  certified  to  care  for 
Medicare  beneficiaries  has  also  grown  rapidly  since  1989 — from  5,700  to  more  than 
10,000  in  September  1997. 

Medicare's  Coverage  of  the  Home  Health  Benefit 

To  qualify  for  home  health  care,  individuals  must  be  homebound,  that  is,  confined 
to  their  residences;  be  under  a  physician's  care;  and  need  intermittent  skilled  nurs- 
ing care  or  physical  or  speech  therapy.  Once  qualified,  beneficiaries  may  receive 
those  services  and  visits  by  home  health  aides,  medical  social  workers,  and  occupa- 
tional therapists  on  a  part-time  or  intermittent  basis.  Required  medical  supplies  are 
also  covered.2 

Services  must  be  furnished  under  a  plan  of  care  prescribed  and  periodically  re- 
viewed by  a  physician.  As  long  as  the  care  is  reasonable  and  necessary,  there  are 
no  limits  on  the  number  of  visits  or  length  of  coverage.  Medicare  does  not  require 
copayments  or  deductibles  for  home  health  care  except  for  durable  medical  equip- 
ment. 

Oversight  of  the  Home  Health  Benefit 

HCFA,  the  agency  within  HHS  responsible  for  administering  Medicare,  uses  six 
regional  claims  processing  contractors  (which  are  insurance  companies)  to  process 
and  pay  home  health  claims.  These  contractors — called  regional  home  health 
intermediaries  (RHHI) — process  the  claims  submitted  by  the  10,000-strong  home 
health  agencies,  which  are  paid  on  the  basis  of  the  costs  they  incur  up  to  predeter- 
mined cost  limits. 

RHHIs  are  responsible  for  ensuring  that  Medicare  does  not  pay  home  health 
claims  when  beneficiaries  do  not  meet  the  Medicare  home  health  criteria,  when 
services  claimed  are  not  reasonable  or  necessary,  or  when  the  volume  of  services  ex- 
ceeds the  level  called  for  in  an  approved  plan  of  treatment.  They  carry  out  these 
responsibilities  through  medical  reviews  of  claims.  HHS'  Office  of  the  Inspector  Gen- 


2  2  For  purposes  of  qualifying  for  intermittent  skilled  care,  "intermittent"  is  defined  as  skilled 
nursing  care  that  is  either  provided  or  needed  on  fewer  than  7  days  each  week  or  less  than 
8  hours  of  each  day  for  periods  of  21  days  or  less  (with  extensions  in  exceptional  circumstances). 
For  purposes  of  receiving  home  health  services,  "part-time  or  intermittent"  is  defined  as  skilled 
nursing  and  home  health  aide  services  furnished  any  number  of  days  per  week  as  long  as  they 
were  furnished  (combined)  less  than  8  hours  each  day  and  28  or  fewer  hours  each  week  (with 
extensions  in  exceptional  circumstances). 


Recent  legislation  has  enhanced 
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eral  has  emphasized  the  importance  of  medical  reviews.  In  the  Office's  sampling  of 
claims — which  included  not  just  home  health  but  all  Medicare  services — it  found 
that  99  percent  of  the  improper  payments  the  Office  identified  appeared  to  be  cor- 
rect on  the  surface  and  were  detected  only  through  medical  record  reviews.3 

Medical  reviews  can  be  performed  either  before  or  after  a  claim  is  approved  for 
payment.  Occasionally,  RHHIs  conduct  site  visits — a  postpayment  review  at  the 
home  health  agency  where  reviewers  can  examine  plans  of  care  and  other  medical 
documentation;  RHHIs  may  also  visit  beneficiaries  under  the  care  of  the  agency.  In 
principle,  RHHIs  target  their  reviews  on  providers  that  have  unexplained  utilization 
patterns.  A  similar  kind  of  analysis  led  our  Office  of  Special  Investigations  to  iden- 
tify the  case  being  discussed  today. 

ELIGIBILITY  CRITERIA  PERMIT  EASY  ACCESS  TO  THE  HOME  HEALTH  BENEFIT 

Since  Medicare's  inception,  the  home  health  benefit  has  undergone  several 
changes  in  which  coverage  criteria  and  their  enforcement  have  alternately  tightened 
and  relaxed.  The  net  effect  of  the  changes  was  that  home  health  care  became  avail- 
able to  more  beneficiaries,  for  less  acute  conditions,  and  for  longer  periods  of  time. 

The  benefit  was  legislatively  liberalized  in  1980  when  limits  on  the  number  of 
services  and  cost-sharing  requirements  were  eliminated.  When  prospective  payment 
for  hospital  services  was  initiated  in  1983,  the  use  of  home  health  services  was  ex- 
pected to  increase  significantly  because  of  incentives  for  hospitals  to  discharge  pa- 
tients more  quickly.  However,  HCFA's  relatively  stringent  interpretation  of  coverage 
criteria  and  emphasis  on  medical  record  review  kept  home  health  growth  in  check. 

Then  in  1989,  coverage  rules  relaxed  following  a  court  case  brought  in  1988  that 
challenged  HCFA's  interpretation  that  individuals  had  to  satisfy  both  the  part-time 
and  intermittent  criteria  to  qualify  for  the  home  health  benefit  (Duggan  v.  Bo  wen). 4 
HCFA  was  obliged  to  revise  its  coverage  guidelines  to  allow  individuals  to  qualify 
by  satisfying  either  criterion,  which,  as  we  reported  in  1996,6  enabled  home  health 
agencies  to  increase  the  frequency  of  home  visits.  The  requirements  were  also 
changed  so  that  patients  qualified  for  skilled  observation  by  a  nurse  or  therapist  if 
a  reasonable  potential  for  complications  or  possible  need  to  change  treatment  ex- 
isted. The  skilled  observation,  in  turn,  qualified  the  beneficiary  for  home  health  aide 
visits.  The  benefit  also  allowed  maintenance  therapy  when  therapy  services  were  re- 
quired to  simply  maintain  function;  previously,  patients  had  to  show  improvement 
from  such  services  to  be  covered. 

In  that  same  report,  we  also  noted  problems  interpreting  the  definition  of  "home- 
bound."  HCFA's  Medicare  Home  Health  Agency  Manual  qualifies  the  concept  of 
"confined  to  the  home"  as  follows: 

An  individual  does  not  have  to  be  bedridden . . .  [But]  the  condition  of  these  pa- 
tients should  be  such  that  there  exists  a  normal  inability  to  leave  home,  and, 
consequently,  leaving  their  homes  would  require  a  considerable  and  taxing  ef- 
fort. If  the  patient  does  in  fact  leave  the  home,  the  patient  may  nevertheless 
be  considered  homebound  if  the  absences  from  the  home  are  infrequent  or  for 
periods  of  relatively  short  duration  or  are  attributable  to  the  need  to  receive 
medical  treatment. 

In  our  interviews  for  the  1996  study,  HCFA  and  intermediary  officials  said  that 
few  denials  were  made  on  the  basis  that  the  beneficiary  was  not  homebound.  In  par- 
ticular, the  "infrequent"  and  "short  duration"  language  qualifying  permissible  ab- 
sences from  the  home  would  likely  result  in  the  reversal  of  homebound-criterion- 
based  denials  at  the  reconsideration  or  appeals  level.6  My  colleague's  statement  on 
improper  activities  by  Mid-Delta  Home  Health  describes  patients  whose  eligibility 
on  the  basis  of  being  homebound  was  highly  questionable. 


3  Medicare  Fraud  and  Abuse,  testimony  of  John  E.  Hartwig,  Deputy  Inspector  General  for  In- 
vestigations, HHS,  before  the  Senate  Committee  on  Governmental  Affairs,  Permanent  Sub- 
committee on  Investigations  (Washington,  D.C.:  HHS,  office  of  the  Inspector  General,  Jan.  29, 
1998). 

*Duggan  v.  Bowen,  691  F.  Supp.  1487  (D.D.C.  1988). 

6  See  Medicare:  Home  Health  utilization  Expands  While  Program  Controls  Deteriorate  (GAO/ 
HEHS-96-16,  Mar.  27,  1996). 

6  As  we  noted  in  the  1996  report,  HCFA  in  1991  attempted  to  develop  numerical  parameters 
to  better  define  the  terms  "infrequent,"  "short  duration,"  and  "confined  to  the  home.  However, 
HCFA's  proposal  received  so  many  negative  responses  during  the  comment  period — from 
intermediaries  as  well  as  home  health  agencies — that  this  proposal  was  never  implemented. 
Many  home  health  agencies  expressed  concerns  that  such  absolute  limits  would  rob  them  of 
flexibility  in  interpreting  the  benefit. 
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DIMINISHED  OVERSIGHT  RIPENED  OPPORTUNITY  FOR  EXPLOITATION 

The  relationship  between  the  funding  levels  for  payment  safeguard  activities  and 
the  proportion  01  claims  reviewed  helps  explain  tne  weak  oversight  of  Medicare's 
home  health  benefit  in  the  1990s.  In  1985,  legislation  more  than  doubled  funding 
for  contractors  to  conduct  claims  reviews,  enabling  intermediaries  to  review  over  60 
percent  of  the  home  health  claims  processed  in  1986  and  1987.  By  1995,  however, 
when  payment  safeguard  funding  for  medical  review  of  all  Medicare-covered  part  A 
services  had  substantially  declined  (from  $61  million  in  1989  to  $33  million  in  1995), 
RHHIs  reviewed  about  1  percent  of  home  health  claims.  As  a  result  of  decreased 
review,  agencies  were  less  likely  to  be  caught  if  they  abused  the  home  health  bene- 
fit. During  this  period,  however,  the  number  of  home  health  agencies  participating 
in  Medicare  increased  by  more  than  a  third,  and  the  volume  of  home  health  claims 
processed  more  than  tripled.  In  January  1998,  HCFA  announced  an  increase  in  the 
number  of  claims  reviews  to  about  1.3  percent — still  far  short  of  the  peak  levels  of 
the  mid-1980s. 

Little  Scrutiny  of  Claims  on  a  Prepayment  Basis 

For  years,  we  have  reported  on  the  need  for  HCFA  to  improve  the  strategies  and 
methods  contractors  use  to  review  claims  prior  to  payment.  Contractors  are  largely 
autonomous  in  their  prepayment  claims  screening  efforts,  and  HCFA  has  not  rou- 
tinely given  guidance  on  best  practices.  For  example,  HCFA  has  not  issued  any 
guidance  suggesting  that  claims  for  unusually  high  dollar  amounts  per  beneficiary 
trigger  prepayment  reviews.  In  a  recent  study  of  home  health  claims  reviews,7  we 
conducted  a  test  of  80  high-dollar  claims  at  one  RHHI.  The  RHHI  had  initially  proc- 
essed and  approved  the  claims  without  review  but  denied  them  subsequent  to  our 
test.  The  following  examples  illustrate  the  importance  of  careful  prepayment  review: 
— Of  $18,132  in  charges  for  the  care  of  a  beneficiary's  decubitus  ulcer  (open  wound) 
for  30  days,  more  than  a  third  ($6,483) — including  the  charges  for  almost  half 
of  the  skilled  nursing  visits  (four  per  day) — were  for  services  not  considered 
medically  necessary. 

— Of  $4,100  in  charges  for  supplies  related  to  care  provided  over  4  weeks,  31  percent 
were  denied  because  they  were  not  adequately  documented  in  the  medical 
records  or  should  have  been  included  as  part  of  the  nurse's  visit  and  not  billed 
separately.  About  half  the  amount  denied  was  for  supplies  never  received  by  the 
beneficiary. 

— Of  $17,953  in  charges  for  medical  supplies  related  to  the  treatment  of  a  bene- 
ficiary's salivary  gland  disease,  the  intermediary  denied  the  entire  amount  be- 
cause the  medical  documentation  was  not  consistent  with  the  itemized  list  of 
supplies  provided,  thus  failing  to  support  the  claims  for  supplies  the  agency 
billed  for. 

Nine  of  the  80  claims  tested — representing  nearly  half  ($61,250)  of  the  total  dollars 
disapproved — were  denied  because  the  home  health  agency  did  not  submit  any  of 
the  medical  records  the  intermediary  had  requested  for  the  review. 

Postpayment  Reviews  Inadequate  Relative  to  Volume  of  Improper  Payments 

Postpayment  oversight  activity  also  waned  in  the  1990s — including  on-site  medi- 
cal record  reviews  of  nome  health  agencies  and  audits  of  cost  reports.  Medical  re- 
views are  used  to  identify  noncovered  services  paid  by  Medicare.  Reviews  conducted 
at  the  site  of  the  home  health  agency  give  contractor  staff  ready  access  to  such 
records  as  providers,  plans  of  care  and  documentation  of  visits.  In  fiscal  year  1994, 
fewer  than  1  percent  of  all  Medicare-certified  home  health  agencies  had  received  on- 
site  medical  record  reviews,  and  although  more  recent  data  on  on-site  agency  re- 
views are  not  readily  available,  there  is  no  evidence  to  suggest  that  this  level  would 
have  increased  before  the  recent  infusion  of  new  payment  safeguard  funds  through 
HIPAA. 

Cost-report  audits  help  identify  providers'  attempts  to  shift  inappropriate  or  un- 
necessary costs  to  the  program.  Providers  paid  under  Medicare's  cost-based  reim- 
bursement systems — including  home  health  agencies — are  reimbursed  not  on  the 
basis  of  a  fee  schedule  or  the  charge  for  a  service  but  on  the  basis  of  the  actual 
cost  to  provide  the  service,  subject  to  certain  limits. 

RHHIs  reimburse  cost  providers  in  several  steps,  including  making  periodic  in- 
terim payments  based  on  the  provider's  historical  costs  and  current  cost  estimates, 
determining  an  end  of  the  year  tentative  settlement  based  on  a  report  the  provider 
submits  that  details  operating  costs  and  the  share  related  to  the  provision  of  Medi- 


7  Medicare:  Need  to  Hold  Home  Health  Agencies  more  Accountable  for  Inappropriate  Billings 
(GAO/HEHS-97-108,  June  13,  1997). 
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care  services,  and — in  relatively  few  cases — conducting  a  detailed  review  (audit)  of 
the  cost  report  to  determine  the  appropriate  final  settlement  amounts. 

Between  1991  and  1996,  the  chances,  on  average,  that  a  provider's  cost  report 
would  be  subject  to  an  audit  fell  from  about  1  in  6  to  about  1  in  13.  Much  of  our 
statement  on  Mid-Delta  Home  Health  centers  on  improperly  claimed  and  reim- 
bursed costs  included  in  cost  reports  that  had  not  received  an  in-depth  audit  until 
our  investigation  prompted  a  closer  look.  In  January  1998,  HCFA  announced  its 
plans  to  double  the  number  of  comprehensive  home  health  agency  audits  it  performs 
each  year — from  about  900  to  1,800. 

Little  Monitoring  of  Care  Provided 

HCFA  conducts  almost  no  oversight  of  the  actual  care  provided.  Such  oversight 
is  particularly  difficult  because  these  services  are  not  provided  in  a  traditional 
health  care  setting.  The  sheer  volume  of  Medicare's  home  health  claims  and  scarce 
funds  for  monitoring  have  resulted  in  an  approach  that  relies  substantially  on  the 
home  health  agencies  themselves.  In  1996,  more  than  10  percent  of  Medicare  bene- 
ficiaries— roughly  4  million  people — received  home  health  services.  To  cope  with  this 
caseload,  HCFA  relies  on  the  home  health  agencies  and  attending  physicians  to 
monitor  patient  progress,  the  proper  development  and  periodic  review  of  plans  of 
care,  and  the  meaical  necessity  of  services  delivered.  Although  the  physician  s  signa- 
ture on  a  plan  of  care  is  intended  to  serve  as  a  quality  control,  in  practice,  the  cer- 
tifying physician  may  not  have  ever  seen  the  patient  for  whom  the  care  plan  is  de- 
signed. Moreover,  updated  plans  of  care — required  at  least  every  62  days — are  not 
routinely  reviewed  by  an  independent  party,  such  as  Medicare's  KHHIs. 

CERTIFICATION  PROCESS  INEFFECTIVE  EST  EXCLUDING  PROBLEM  PROVIDER 

In  our  December  1997  report  on  the  home  health  survey  and  certification  proc- 
ess,8 we  noted  that  becoming  a  Medicare-certified  home  health  agency  has  been  too 
easy,  particularly  in  light  or  the  number  of  problem  agencies  identified  in  various 
studies  in  recent  years.  Until  recently,  there  was  little  screening  of  those  seeking 
Medicare  certification.  We  found  that  the  initial  survey  of  an  applicant  occurred  too 
soon  after  the  agency  began  operating,  offering  little  assurance  tnat  the  agency  was 
providing  or  capable  of  providing  quality  care.  For  example,  Medicare  certified  an 
agency  owned  by  an  individual  witn  no  home  health  experience  who  turned  out  to 
be  a  convicted  drug  felon  and  who  later  pled  guilty  with  an  associate  to  having  de- 
frauded Medicare  of  over  $2.5  million. 

Rarely  were  new  home  health  agencies  found  to  fail  Medicare's  certification  re- 
quirements, which  call  for  agencies  to  (1)  be  financially  solvent,  (2)  comply  with 
antidiscrimination  provisions  m  title  VT  of  the  Civil  Rights  Act  of  1964,  and  (3)  meet 
Medicare's  conditions  of  participation.  Home  health  agencies  self-certify  their  sol- 
vency, agree  to  comply  with  the  act,  and  undergo  a  very  limited  survey  that  few 
fail.  Until  less  than  a  year  ago,  HCFA  had  been  certifying  about  100  new  home 
health  agencies  each  month.  Once  certified,  it  was  unlikely  that  home  health  agen- 
cies would  be  terminated  from  the  program  or  otherwise  penalized,  even  when  they 
had  been  repeatedly  cited  for  not  meeting  Medicare's  conditions  of  participation  or 
for  providing  substandard  care. 

From  September  15,  1997,  until  January  13,  1998,  the  Administration  placed  a 
moratorium  on  admitting  new  agencies  into  the  Medicare  program.  The  moratorium 
was  intended  to  stop  the  admission  of  untrustworthy  providers  while  HCFA 
strengthened  its  requirements  for  entering  the  program.  HCFA  used  this  period  of 
time  to  develop  new  surety  bond  regulations  (as  mandated  by  BBA),  capital  require- 
ments to  ensure  adequate  operating  funds,  and  procedures  to  better  scrutinize  the 
integrity  of  home  health  agency  applicants.  HCFA  plans  to  issue  additional  provider 
certification  and  renewal  regulations  in  the  coming  months. 

RECENT  LEGISLATION  FOSTERS  GREATER  OVERSIGHT,  INTRODUCES  PAYMENT  REFORMS 

With  the  passage  of  HIPAA  and  BBA,  the  Congress  recently  provided  important 
new  resources  and  tools  to  fight  fraud  and  abuse  in  general  ana  home  health  care 
offenses  in  particular.  In  addition  to  earmarking  funds  for  anti-fraud-and-abuse  ac- 
tivities, the  legislation  offers  specific  civil  and  criminal  penalties  against  health  care 
fraud  as  well  as  opportunities  to  improve  detection  capabilities.  For  example, 
HIPAA  makes  health  care  fraud  a  separate  criminal  offense  and  establishes  fines 
and  other  penalties  for  federal  health  care  offenses.  BBA  stiffens  the  exclusion  pen- 
alties for  individuals  convicted  of  health  care  fraud.  It  also  establishes  civil  mone- 


6  Medicare  Home  Health  Agencies:  Certification  Process  Ineffective  in  Excluding  Problem  Agen- 
cies (GAO/HEHS-98-29,  Dec.  16,  1997). 
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tary  penalties  for  such  offenses  as  contracting  with  an  excluded  provider,  failing  to 
report  adverse  actions  under  the  new  health  care  data  collection  program,  and  vio- 
lating the  antikickback  statute. 

With  respect  to  the  home  health  benefit  in  particular,  BBA  targets  historical 
abuses.  For  example,  in  an  egregious  case  of  home  health  fraud  that  our  Office  of 
Special  Investigations  reported  on  in  1995,  the  HHS  Inspector  General  charged  ABC 
Home  Health  Care  with  billing  Medicare  for  items  that  were  solely  for  the  owner's 
or  his  family's  personal  use,  including  condominium  utility  expenses,  maid  services, 
and  automobile  lease  payments.9  BBA  mandates  the  elimination  of  cost-based  reim- 
bursement and  its  replacement  by  a  prospective  payment  method.  Under  this  meth- 
od, home  health  providers  will  be  expected  to  deliver  care  for  a  fixed  payment,  thus 
breaking  the  link  in  the  future  between  the  home  health  agency's  costs  and  Medi- 
care's payments. 

While  closing  off  some  opportunities  for  exploitation,  however,  prospective  pay- 
ment creates  others.  As  we  stated  before  this  Subcommittee  last  October,10  several 
design  issues  have  implications  for  beneficiary  and  taxpayer  protection,  as  follows: 

— Unit  of  service:  If  an  episode  of  care  rather  than  a  visit  is  used  when  paying  for 
home  health  prospectively,  the  system's  design  will  need  to  guard  against  the 
incentive  to  lower  the  number  of  visits  per  episode  and  the  incentive  to  pad  pa- 
tient volume  with  individuals  who  need  relatively  few  services,  some  of  whom 
may  not  even  qualify  for  benefits. 

— Case-mix  adjuster:  The  system  design  will  need  to  incorporate  a  method  for  ad- 
justing payments  to  account  for  the  differences  in  the  kinds  of  patients  treated 
by  home  nealth  agencies;  an  effective  case-mix  adjuster  is  needed  to  protect 
against  the  incentive  to  shun  patients  needing  a  high  level  of  care  in  favor  of 
those  who  would  be  less  expensive  to  treat.  The  adjuster  would  not  only  protect 
access  to  care  but  would  also  help  ensure  that  Medicare  was  paying  agencies 
more  appropriately. 

—Base-rate  development:  Because  HCFA  intends  to  use  historical  data  on  cost  of 
services  to  calculate  a  base  rate  of  an  episode  of  care,  it  must  take  care  to  avoid 
incorporating  the  inflated  costs  identified  in  the  cost  reports  of  problem  home 
health  agencies.  For  example,  in  1995  we  reported  on  a  number  of  problems 
with  payments  by  intermediaries  for  surgical  dressing  supplies,  indicating  that 
excessive  costs  are  being  included  and  not  removed  from  home  health  agency 
cost  reports.11  We  have  suggested  at  several  hearings  that  HCFA  audit  thor- 
oughly a  projectable  sample  of  home  health  agency  cost  reports  so  that  the  re- 
sults could  be  used  to  adjust  HCFA's  cost  database  to  help  ensure  that  unallow- 
able costs  are  not  included  in  the  base  for  setting  prospective  rates. 
Until  October  1999,  when  the  law  requires  prospective  payment  for  home  health 
services  to  be  implemented,  Medicare  will  continue  to  reimburse  for  home  health 
services  on  a  cost  basis.  Addressing  this  situation,  BBA  prohibits  Medicare  pay- 
ments for  items  that  have  historically  been  associated  with  inflated  cost  reports, 
such  as  entertainment,  gifts,  donations,  educational  expenses,  and  the  personal  use 
of  automobiles.  It  also  tightens  per-visit  limits  and  imposes  new  ones  based  on  his- 
torical per-beneficiary  costs. 

Other  BBA  provisions  designed  to  improve  home  health  oversight  include  clarify- 
ing the  terms  "part-time"  and  "intermittent"  nursing  care;  requiring  the  HHS  Sec- 
retary to  recommend  by  October  1,  1998,  criteria  to  clarify  the  term  "homebound"; 
and  requiring  a  $50,000-minimum  surety  bond  from  home  nealth  agencies. 

CONCLUSIONS 

The  very  nature  of  the  home  health  benefit  makes  judgments  on  eligibility  dif- 
ficult and  overseeing  services  provided  in  the  home  problematic.  Our  Office  of  Spe- 
cial Investigation's  inquiry  into  the  operations  of  a  home  health  agency  in  Mis- 
sissippi graphically  illustrates  how  agencies  find  creative  ways  to  add  patients  of 
questionable  eligibility  to  their  rolls  and  include  questionable  items  to  their  cost  re- 
ports. This  is  consistent  with  our  findings.  Scant  medical  reviews  of  claims  and  lack 
of  cost-report  auditing  have  allowed  opportunists  to  receive  improper  payments  with 
little  chance  of  their  oeing  caught.  Untrustworthy  providers  have  been  admitted  to 
Medicare  because  of  little  scrutiny  during  the  certification  process.  While  HIPAA 


9 Medicare:  Allegations  Against  ABC  Home  Health  Care  (GAO/OSI-95-17,  July  19,  1995). 

10  Medicare  Home  Health:  Success  of  Balanced  Budget  Act  Cost  Controls  Depends  on  Effective 
and  Timely  Implementation  (GAO/T-HEHS-98-41,  Oct.  29,  1997). 

11  Medicare:  Excessive  Payments  for  Medical  Supplies  Continue  Despite  Improvements  (GAO/ 
HEHS-95-171,  Aug.  8,  1995). 
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and  BBA  have  given  HCFA  greater  resources  and  tools  to  fight  fraud  and  abuse, 
the  home  health  benefit  will  continue  to  require  concerted  oversight. 

Mr.  Chairman,  this  concludes  my  prepared  statement.  I  would  be  pleased  to  an- 
swer any  questions  you  or  the  Subcommittee  Members  may  have. 

Related  GAO  Products 

Medicare:  Improper  Activities  by  Mid-Delta  Home  Health  (GAO/T-OSI-98-6,  Mar.  19,  1998; 
GAO/OSI-98-5,  Mar.  12,  1998). 

Long-Term  Care:  Baby  Boom  Generation  Presents  Financing  Challenges  (GAO/T-HEHS-98- 
107,  Mar.  9,  1998). 

Medicare  Home  Health  Agencies:  Certification  Process  Ineffective  in  Excluding  Problem  Agen- 
cies (GAO/HEHS-98-29,  Dec.  16,  1997). 

Medicare  Home  Health:  Success  of  Balanced  Budget  Act  Cost  Controls  Depends  on  Effective 
and  Timely  Implementation  (GACYT-HEHS-98-41,  Oct.  29,  1997). 

Medicare  Fraud  and  Abuse:  Summary  and  Analysis  of  Reforms  in  the  Health  Insurance  Port- 
ability and  Accountability  Act  of  1996  and  the  Balanced  Budget  Act  of  1997  (GAO/HEHS-98-18R, 
Oct.  9,  1997). 

Medicare:  Need  to  Hold  Home  Health  Agencies  More  Accountable  for  Inappropriate  Billings 
(GAO/HEHS-97-108,  Jun.  13,  1997). 

Medicare:  Home  Health  Cost  Growth  and  Administration's  Proposal  for  Prospective  Payment 
(GAO/T-HEHS-97-92,  Mar.  5,  1997). 

Medicare:  Home  Health  Utilization  Expands  While  Program  Controls  Deteriorate  (GAO/HEHS- 
96-16,  Mar.  27,  1996). 

Medicare:  Excessive  Payments  for  Medical  Supplies  Continue  Despite  Improvements  (GAO/ 
HEHS-95-171,  Aug.  8,  1995). 
Medicare:  Allegations  Against  ABC  Home  Health  Care  (GAO/OSI-95-17,  July  19,  1995). 

Mr.  Barton.  Does  Mr.  Fulwider  wish  to  make  a  statement  before 
we  go  to  Ms.  Johnstone? 
Mr.  Fulwider.  No,  Mr.  Chairman. 

Mr.  Barton.  Okay.  I'd  like  to  welcome  then,  Ms.  Shelly 
Johnstone  who  is  formerly  the  vice  president  for  community  edu- 
cation, and  the  director  of  managed  care  for  Mid-Delta  Home 
Health.  And  again,  we  wish  to  tell  you  how  much  we  appreciate 
your  testimony. 

Mr.   Klink.  Would  the  chairman  yield  to  me  before  Ms. 
Johnstone  speaks. 
Mr.  Barton.  Sure. 

Mr.  Klink.  Just  as  a  housekeeping  matter,  I  think  that  again, 
we  enjoy  working  with  the  majority  on  this  issue,  but  I  think  that 
we  need  to  make  a  point  that  we're  happy  that  Ms.  Johnstone  is 
here,  but  while  she  is  on  the  panel  with  the  GAO,  she  is  not  a  part 
of  the  GAO  panel.  She  is  here  separately,  and  is  helping  us  to  ex- 
pedite by  not  having  to  have  a  third  panel.  And  so,  we  would  make 
that  official  both  for  her  sake  and  for  the  GAO's  sake.  They  are 
separate  entities. 

Mr.  Barton.  I  believe  I  pointed  that  out,  but  we  don't  mind  it 
being  pointed  out  again. 

Mr.  Klink.  We  don't  think  you  can  point  it  out  often  enough 
around  here,  Mr.  Chairman.  Thank  you. 

Mr.  Barton.  Thank  you. 

Ms.  Johnstone,  you're  entire  statement  is  in  the  record,  and  we 
would  recognize  you  for  such  time  as  you  may  consume. 

TESTIMONY  OF  SHELLY  JOHNSTONE 

Ms.  Johnstone.  Thank  you.  Good  morning,  gentlemen.  I  appre- 
ciate you  having  me  here  today,  and  I  want  to  thank  you  for  your 
interest,  it  is  a  concurrent  interest  of  mine  that  we  seek  ways  in 
which  we  can  improve  the  ways  that  we  provide  Federal  funding 
for  actual  need  for  home  care — for  delivering  care  to  the  home- 
bound.  Home  health  has  a  valuable  place  to  play  in  the  delivery 
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of  health  care,  and  actually  can  help  to  manage  costs.  It  is  a  good 
service  for  doing  that  if  done  correctly. 

My  name  is  Shelly  Johnstone,  and  I  worked  for  Mid-Delta  Home 
Health  from  December  1995  until  January  1997.  I  was  the  vice 
president  for  community  education,  and  director  of  managed  care. 

While  I  was  employed  at  Mid-Delta  I  observed  many  question- 
able activities  that  ranged  from  those  that  I  consider  to  be  illegal, 
to  those  that  were  clear  violations  of  ethics.  And  some  of  these,  in- 
cluding charging  marketing  activities  to  the  cost  report  that  indeed 
were  called  community  education  activities  and  making  sure  the 
paperwork  covered  that — that  they  were  called  community  edu- 
cation activities.  Or  sometimes  they  would  be  called  anything  that 
was  reimbursable  was  allowable,  like  recruitment  of  employees, 
that  sort  of  thing.  We  conducted  lobbying  activities  using  Medicare- 
reimbursable  personnel.  To  do  that,  I  know  that's  not  allowed.  The 
bonus  and  annual  leave  kickback  scheme  which  was  mentioned 
earlier  was  probably  the  most  egregious  to  me  and  what  prompted 
me,  primarily,  to  make  the  decision  to  leave  Mid-Delta. 

One  thing  I  wanted  to  mention  about  that  is,  I  think,  what  both- 
ered me  the  most  about  it  was  that  the  employees  were  clearly 
threatened.  This  wasn't  a  case  of  a  voluntary  asking  to  give  back 
some  of  your  bonus  or  your  leave  time.  But  I  was  in  a  meeting 
where  threats  were  actually  made  that  job  cuts  would  be  made,  or 
salary  cuts  would  be  made  to  employees  who  did  not  agree  to  par- 
ticipate. 

The  other  thing  that  was  mentioned  about  payroll;  I  was  kept  on 
the  payroll  long  after  I  resigned.  Coincidentally,  it  happens  to  be 
for  an  amount  approximately  for  one  quarter's  worth  of  work  when 
I  was  actually  paid  for  4  days  in  January  1997.  That  was  reflected 
on  my  W-2  form.  I  suspected  it  all  along,  but  didn't  know  until  I 
got  the  package  in  the  mail  that  told  me  that  there  was  some 
$14,000  in  additional  money  on  the  W-2  form  in  wages,  tips,  and 
compensation  that  I  was  not  paid  for  and  did  not  even  work  for  a 
portion  of  that. 

I  also  witnessed  violations  of  ethics;  violations  of  laws  that  were 
designed  to  protect  employees,  particularly  Americans  with  Disabil- 
ities Act;  and  certainly  violations  of  standards  of  good  manage- 
ment. There  was  no  doubt  to  me  that  when  I  came  to  work  at  Mid- 
Delta  that  my  purpose  had  to  do  with  business  goals,  not  about, 
certainly,  patient  care  directly;  I  did  not  do  any  direct  patient  care. 
I  was  to  build  volumes  of  business  for  the  company,  and  that  is  in 
terms  of  referrals,  and  thus  visits  for  the  company.  That's  what  I 
was  there  for.  My  background  was  in  marketing.  I  had  been  a  di- 
rector of  marketing  for  a  large  health  system  for  5  years.  And  it 
was  clear  to  me  that  that's  what  I  was  to  be  doing. 

As  I  mentioned  before,  the  paperwork  would  often  be  changed  to 
reflect  some  other  type  of  allowable  activity.  And  indeed,  once 
when  I  spoke  with  one  of  the  fiscal  people  in  the  agency,  I  was  told 
when  developing  my  budget  that  I  should  put  this  money  into  cat- 
egories that  did  not  raise  a  flag  when  Medicare  auditors  came  to 
visit. 

One  of  the  things  that  happened  while  I  was  there — I  witnessed 
so  many  that  it  takes  a  long  time  to  tell  all  the  stories  of  the  ethi- 
cal violations  and  the  standards  of  business  practice  violations. 
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That  was  the  first  clue  to  me,  we  didn't  develop  performance  for 
new  business,  and  that  sort  of  thing  that  was  standard  practice  in 
any  industry.  But  when  I  was  asked  at  one  point  to  contact  a  Mis- 
sissippi supreme  court  justice  to  tell  him,  and  I  quote,  "our  side  of 
the  story,"  in  a  lawsuit,  that  absolutely  appalled  me.  It's  more  than 
an  ethical  violation,  I  think  it's  probably  a  legal  violation.  I  don't 
know,  but  I  certainly  did  not  contact  that  person  who  was  a  friend 
of  mine,  but  that  was  the  standard  way  of  doing  business. 

There  was  a  lot  of  anger  that  generated  actions.  One  time — it's 
in  my  testimony — one  of  the  vice  presidents  went  to  a  local  hospital 
and  demanded  to  see  the  referral  log  book  of  that  hospital  because 
Mid-Delta  was  claiming  discrimination  in  referrals  from  that  hos- 
pital—had a  legal  person  from  Jackson  with  her.  Those  kinds  of  ac- 
tivities were  based  on  anger.  Something  would  happen  and  it 
would  just  be  shot  from  the  hip.  And  I  think  that's  why  a  lot  of 
the  violations  of  some  of  the  employees  rights  happened  too. 

With  regard  to  the  Americans  with  Disabilities  Act,  I  did  witness 
an  employee  who  was  disabled,  we  had  a  small  meeting  of  three 
or  four  people  that  was  to  be  held  upstairs — very  difficult  stairs  to 
go  up  anyway— she  walked  with  a  cane  and  had  a  lot  pain.  She  re- 
quested of  Mrs.  Reed  that  that  meeting  be  held  downstairs  and  was 
angerly  told  no,  that  she  was  not  going  to  accommodate  that. 
That's  a  fairly  common  reflection  of  the  attitude.  A  very  controlling 
management  style  and  it  caused  a  lot  of  problems  both  in,  I  think, 
the  way  she  did  business  and  reflected  in  some  of  the  legal  prob- 
lems here  and  also  with  treatment  of  the  employees — often  treated 
with  disdain  and  lack  of  respect.  And  I'm  glad  to  see  that  you  all 
are  meeting  to  do  something  about  the  activities  that  are  clearly 
illegal.  And  I  applaud  you  for  doing  that.  And  thank  you  for  allow- 
ing me  this  time. 

[The  prepared  statement  of  Shelly  Johnstone  follows:] 

Prepared  Statement  of  Michele  (Shelly)  Johnstone,  Former  Vice-President 
of  Community  Education  and  Director  of  Managed  Care,  Mid-Delta  Home 
Health 

Hello,  I  am  Shelly  Johnstone.  I  worked  for  Mid-Delta  Home  Health  from  Decem- 
ber 5,  1995,  until  February  3,  1997.  I  was  the  Vice-President  for  Community  Edu- 
cation and  the  Director  of  Managed  Care,  and  a  member  of  the  Administrative  Staff 
which  included  Mrs.  Clara  Reed,  the  other  company  vice-presidents,  Mrs.  Reed's 
husband  Mr.  Henry  Reed,  and  their  daughter  Ms.  Pam  Reed  Redd.  Before  I  went 
to  Mid-Delta,  I  was  the  Director  of  Marketing  for  a  large  health  system  for  5  years 
and  a  practicing  city  planner  for  13  years. 

While  I  was  employed  with  Mid-Delta,  I  was  exposed  to  various  management  in- 
adequacies ranging  from  actions  I  thought  might  be  illegal  to  poor  employer/em- 
ployee relationships.  I  will  cover  these  today  in  four  basic  categories:  marketing  ver- 
sus community  education/lobbying;  bonus/leave  kickback  schemes;  suspected  Medi- 
care cost  report  violations;  and  miscellaneous  ethical  and  management  issues. 

Marketing  versus  Community  Education  I Lobbying 

Community  Education  is  apparently  a  euphemism  for  marketing  activities  at  Mid- 
Delta.  My  job  with  Mid-Delta  was  essentially  to  build  and  improve  business  for  the 
agency,  measured  primarily  by  the  number  of  patient  referrals  and  thus  visits  gen- 
erated. This  was  accomplished  by  making  sales  calls  to  referral  sources,  including 
physicians  and  social  workers/discharge  planners  at  hospitals  and  nursing  homes. 
Otner  techniques  included  attending  professional  group  meetings  of  these  referral 
sources  such  as  medical  society  meetings  and  social  work  conferences.  It  was  com- 
monplace to  order  give-aways  to  attract  members  to  the  display  booth  at  the  meet- 
ings. However,  approval  or  disapproval  for  purchasing  these  items  was  a  guessing 
game.  And  I  soon  found  out  why. 
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Unlike  my  previous  job  at  a  hospital  with  a  broad  payer  mix,  where  I  did  not  have 
to  be  concerned  with  reimbursement  regulations  for  marketing,  I  discovered  that 
Mid-Delta's  marketing  costs  were  submitted  to  Medicare  and  that  most  of  them 
were  not  allowable  expenses.  The  staff  I  inherited  was  well  versed  in  circumventing 
these  rules  and  creating  the  proper  paper  trail. 

Because  recruitment  activities  were  allowable  for  Medicare  reimbursement,  the 
staff  were  very  careful  to  word  advertisements  a  certain  way  and  to  put  "recruit- 
ment" on  documents  as  the  reason  for  purchasing  give-aways. 

I  understood  from  them  that  sometimes  Mrs.  Reed  was  liberal  with  the  purchas- 
ing policies  and  sometimes  not.  For  example,  when  her  daughter,  Pam  Redd,  ap- 
proved the  purchase  (no  one  could  purchase  anything  without  prior  approval  from 
Mrs.  Reed,  Mr.  Reed,  or  Pam  Redd)  of  some  water  bottles  for  give-aways  at  a  state 
medical  convention,  Mrs.  Reed's  reaction  was  explosive.  When  she  discovered  that 
the  water  bottle  purchase  had  been  approved,  she  was  extremely  angry  with  me  and 
attempted  to  cancel  the  order  but  could  not.  I  tried  to  explain  that  we  had  used  the 
same  approval  procedure  for  that  purchase  that  we  always  used,  but  she  kept  ask- 
ing me  what  I  thought  I  was  doing  with  her  money.  We  then, went  through  many 
gyrations  to  try  to  make  the  purchase  appear  legal  (allowable  for  Medicare  reim- 
bursement)— give  them  to  nurses  to  use  with  patients  or  any  other  Medicare-allow- 
able use.  Yet,  if  we  did  not  purchase  this  kind  of  item,  she  wanted  to  know  why 
not.  Again,  the  staff  informed  me  that  to  predict  Mrs.  Reed's  reaction  it  depended 
upon  how  close  to  a  Medicare  audit  we  might  be. 

At  the  time  of  the  water  bottle  purchase,  I  asked  Mrs.  Reed  to  give  me  some  guid- 
ance, a  copy  of  the  rules  or  something.  As  a  department  head  and  member  of  the 
Administrative  Staff,  I  expected  to  be  able  to  properly  manage  my  department.  She 
told  me  not  to  worry  about  that,  that  she  was  the  one  who  would  make  the  decisions 
about  what  was  spent.  On  more  than  one  occasion  she  referred  to  Medicare  funds 
as  her  money. 

From  my  first  conversation  with  Mrs.  Reed,  I  understood  that  my  job  was  to  de- 
velop the  referral  base  for  Mid-Delta  Home  Health;  increase  the  ambulatory  clinic 
business;  and  increase  Early  Periodic,  Screening  and  Diagnostic  Testing  contracts 
(a  Medicaid  program  for  screening  children).  I  was  also  to  change  the  payer  mix — 
from  the  existing  96  percent  Medicare,  3  percent  Medicaid,  and  1  percent  commer- 
cial business  to  one  with  more  commercial  business.  Although  this  is  what  I  was 
hired  to  do,  I  was  constantly  reminded  that  we  were  to  call  it  Community  Edu- 
cation. Anything  on  paper  reflected  that,  from  my  job  description  to  requests  for 
funds  and  most  reports  that  I  completed.  One  of  my  staff  who  proofed  my  reports 
was  constantly  changing  the  word  marketing"  to  "community  education."  I  appar- 
ently was  not  getting  the  hang  of  it.  However,  my  reports  to  the  Administrative 
Council  or  the  Board  of  Directors  reflected  business  goals,  not  community  education 
goals  as  any  lay  person  would  understand  them. 

Further,  my  staff  operated  like  any  other  physician  liaison,  marketing,  or  sales 
staff.  We  set  goals  to  increase  referrals — to  get  more  referrals  from  existing  referral 
sources  and  to  add  new  sources.  We  did  this  by  presenting  programs  for  physician 
offices.  We  would  buy  lunch  for  the  physicians  and  bring  a  program  describing  a 
new  or  existing  service.  When  I  arrived  at  MidDelta,  we  also  targeted  case  man- 
agers for  insurance  companies  in  an  attempt  to  garner  more  business  from  the  pri- 
vate side.  This  involved  attending  case  manager  meetings  and  developing  a  set  of 
protocols  for  handling  case  management  calls  to  Mid-Delta. 

When  the  agency  had  a  Medicare  audit,  one  of  my  employees  spent  hours  making 
sure  that  all  the  documents  contained  the  proper  terminology  so  that  these  market- 
ing costs  could  be  categorized  as  reimbursable.  In  addition,  when  I  was  working  on 
a  budget  for  the  Community  Education  department,  which  had  never  had  one,  I 
asked  for  some  historical  information  from  the  financial  department.  I  was  told  that 
Accounts  Payable  entered  information  into  the  computer  under  Employee  Benefits, 
Training,  and  Inservice  because  these  did  not  send  up  a  red  flag  with  Medicare 
auditors. 

Bonus  I  Leave  Scheme 

In  late  November/early  December  of  1996,  two  employees  in  my  department  came 
to  me  complaining  of  a  scheme  they  had  been  asked  to  participate  in.  They  thought 
it  might  be  illegal.  At  a  minimum,  it  violated  their  sensibilities.  They  said  Mrs. 
Reed  had  approached  them  and  asked  them  to  "kick  back"  a  portion  of  the  bonus 
they  were  to  receive.  The  way  they  explained  it,  they  would  receive  a  larger  bonus 
if  they  agreed  to  give  back  50%  of  the  oonus  amount.  According  to  them,  there  was 
a  list  of  about  40  employees  of  Mid-Delta  and  Taylor's  Medical  Clinic  employees  who 
were  being  asked  to  do  this.  They  had  also  heard  that  this  had  happened  before. 
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Later,  I  learned  that  all  employees  were  asked  to  contribute  20%  of  their  bonus  to 
Mid-Delta  through  a  foundation  set  up  by  Mrs.  Reed. 

As  an  aside,  this  discussion  also  came  on  the  heels  of  an  instance  when  Mrs.  Reed 
asked  all  the  employees  to  go  to  the  state  legislature  to  lobby  for  a  bill  lifting  the 
moratorium  on  home  care  expansion.  The  day  after  their  lobbying,  she  told  them 
by  computer  transmission  that  they  would  not  receive  pay  or  travel  reimbursement 
for  the  day  because  lobbying  was  not  a  reimbursable  expense.  Many  employees  were 
angry  because  they  had  not  known  this  and  probably  would  not  have  gone  if  they 
had  known.  Further,  my  staff  and  I  were  strongly  engaged  in  lobbying  efforts  during 
the  1996  session  of  the  Mississippi  legislature.  On  the  calendar  for  a  vote  was  a  bill 
to  lift  the  moratorium  on  the  expansion  of  home  health  agencies.  Mrs.  Reed  was 
desperately  searching  for  a  way  to  get  her  additional  counties  through  the  legisla- 
ture as  she  had  been  unsuccessful  in  getting  them  through  the  courts.  I  am  not  sure 
what  of  those  expenses,  including  salary,  travel,  etc.,  were  included  on  the  Medicare 
cost  report. 

Apparently,  Mrs.  Reed  made  the  request  for  the  kickback  through  the  clinical 
management  staff.  As  best  I  can  remember,  I  did  not  receive  a  memo  or  any  other 
correspondence  asking  me  to  contribute  the  20  percent  but  knew  I  was  supposed  to. 
I  was  not  asked  to  give  the  50  percent.  Word  started  getting  around  at  the  begin- 
ning of  1997  that  she  was  not  getting  the  response  she  wanted.  At  the  Mid-Delta- 
wide  meeting  held  on  January  21,  1997,  in  Greenwood,  Mississippi,  Mrs.  Reed  again 
made  the  plea  for  the  kickback.  At  some  previous  meetings,  I  had  heard  her  discuss 
the  need  for  the  money.  Some  of  these  needs  included  losses  in  the  Taylor's  Medical 
Clinics  and  indigent  care.  At  the  agency-wide  meeting  she  noted  that  the  money  was 
needed  for  lobbying,  marketing,  and  legal  fees  to  continue  the  fight  to  get  her  coun- 
ties back  (this  refers  to  a  lawsuit  filed  by  the  Mississippi  Association  for  Home 
Health  and  some  competing  private  agencies  against  Mid-Delta  when  she  was 
awarded  16  additional  counties  by  the  State  Board  of  Health). 

At  the  clinical  management  meeting  held  2  days  later,  Mrs.  Reed  was  clearly  agi- 
tated that  the  money  was  not  coming  in  like  she  had  anticipated.  She  was  furious 
when  she  told  the  clinical  managers  that  it  was  incumbent  upon  them  to  make  sure 
that  the  employees  in  their  control  gave  back  their  20  percent.  She  said  she  did  not 
want  to  have  to  eliminate  jobs  or  cut  salaries.  It  was  a  clear  threat.  One  staff  mem- 
ber asked  why  Mrs.  Reed  did  not  iust  take  the  20  percent  out  of  the  bonus  checks. 
She  told  her  that  she  was  not  able  to  take  it  out  of  the  bonus  checks  and  that  it 
was  necessary  for  the  employee  to  write  a  check  to  Mid-Delta  Development  League. 
In  casual  questioning,  I  got  the  clear  impression  that  employees  thought  that  Mrs. 
Reed  had  given  these  bonuses  out  of  profits  or  her  own  money.  No  one  seemed  to 
know  that  Mid-Delta  was  reimbursed  for  the  bonuses  by  Medicare.  Later  I  heard 
that  employees  were  not  getting  tax  letters  for  the  alleged  501(C)  (3)  foundation  to 
which  they  had  donated  tneir  bonuses.  Many  were  surprised  that  they  had  to  pay 
income  taxes  on  the  full  amount  of  the  bonus,  not  the  50  percent  or  80  percent  that 
they  had  received. 

One  employee  in  my  department  agreed  to  the  scheme  and  then  donated  only  20 
percent  instead  of  50  percent.  Mrs.  Reed  got  very  angry  and  took  the  remaining 
amount  out  of  her  next  paycheck.  The  employee  had  a  lawyer  write  a  letter  to  Mrs. 
Reed,  and  then  Mrs.  Reed  reinstated  the  money. 

With  regard  to  leave,  on  January  10,  1997,  I  received  a  memorandum  that  stated 
that  only  40  hours  of  annual  leave  could  be  carried  over  from  fiscal  year  1996  to 
fiscal  year  1997.  It  stated  that  all  remaining  leave  beyond  the  40  hours  must  be 
utilized  by  February  1,  1997.  Until  this  point,  employees  thought  they  had  until 
March  to  take  their  leave  time.  My  understanding  is  that  the  Board  of  Directors 
(Mrs.  Reed,  Mr.  Reed,  and  their  daughter)  changed  the  date  to  February  1.  This 
gave  employees  15  days  to  take  the  leave  when  they  expected  to  have  at  least  35 
days  to  ao  so.  The  memo  stated  that  they  could  take  leave  only  if  it  did  not  interfere 
with  their  workload  and  if  all  assignments/projects  were  current.  And,  of  course,  all 
requests  for  leave  had  to  be  approved  by  Mrs.  Reed.  Although  the  leave  was  to  be 
forfeited,  the  employees  were  made  aware  that  they  could  donate  it,  again,  to  cover 
losses  in  the  agency. 

Suspected  Medicare  Cost  Report  Violations 

I  resigned  from  Mid-Delta  on  January  15,  1997,  one  day  after  a  Board  meeting 
in  which  Mrs.  Reed  told  the  Administrative  Staff  she  did  not  need  us.  Since  we  were 
paid  in  arrears,  I  was  paid  for  the  pay  period  December  22,  1996-January  4,  1997, 
on  January  24,  1997.  All  employees  were  required  to  have  their  paychecks  deposited 
directly  into  their  bank  accounts.  But  after  my  check  for  that  time  period  was  depos- 
ited, it  was  removed.  When  I  called  to  complain,  it  was  redeposited  on  January  29, 
1997. 
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Further,  although  I  gave  a  30-day  notice  and  worked  through  February  3,  1997, 
I  never  received  payment  for  any  time  worked  past  January  4,  1997.  I  also  did  not 
receive  payment  for  accrued  leave  time,  which,  according  to  the  Mid-Delta  personnel 
policies,  was  due  to  me.  But  when  I  received  my  W-2  form  earlier  this  year,  it 
showed  $14,299.40  for  wages,  tips,  other  compensation  when  it  should  have  been  ap- 
proximately $717  for  1997  wages.  When  I  requested  a  corrected  W-2  form,  Mrs. 
Reed  sent  me  a  certified  letter  stating  that  the  additional  $13,582.40  that  was  list- 
ed— but  not  paid  to  me — had  been  applied  to  the  debt  I  "owed"  as  the  result  of 
losses  to  the  agency.  That  money  had  to  come  from  somewhere,  and  I  suspect  the 
somewhere  is  Medicare. 

The  supposed  "debt"  she  was  referring  to  was  tuition  for  the  Healthier  Commu- 
nities fellowship  program  in  which  I  participated  while  employed  at  Mid-Delta.  We 
had  agreed  when  I  was  hired  that  the  tuition  for  this  fellowship  would  be  in  lieu 
of  bonus  payments  for  securing  managed  care  contracts.  In  the  summer  of  1996  I 
had  signed  a  memorandum  of  understanding  that  my  repayment  of  the  fellowship 
dues,  plus  expenses,  would  be  consist  of  a  finished  report  on  the  Healthcare  Forum, 
which  I  supplied  upon  my  leaving.  Further,  I  understand  that  the  fellowship  tuition 
is  an  allowable  expense  and,  indeed,  has  already  been  placed  upon  the  Medicare 
cost  report.  In  addition,  Mrs.  Reed  sued  me  in  civil  court  for  the  tuition  and  ex- 
penses. 

It  appears  to  me  that  Clara  Reed  has  falsified  a  Medicare  cost  report  to  include 

Eersonnel  costs  that  were  not  actually  used  to  pay  an  individual  for  work  performed, 
ut  to  cover  an  already  allowable  expense,  giving  her  two  payments  for  one  expense. 
In  addition,  she  has  knowingly  falsified  an  Internal  Revenue  Service  document  by 
overstating  wages,  tips,  other  compensation. 

Miscellaneous  Ethical  and  Management  Issues 

While  I  was  employed  at  Mid-Delta,  I  witnessed  violations  of  labor  ethics  and  pos- 
sibly laws,  such  as  the  withholding  of  paychecks  when  employees  did  not  perform 
certain  duties  and  the  Americans  With  Disabilities  Act.  In  the  first  instance,  I  was 
informed  by  the  Vice-President  of  Clinical  Services  that  some  of  my  staff  would  be 
having  their  paychecks  held.  When  I  asked  why,  I  was  told  that  they  were  not  get- 
ting doctors'  orders  signed  as  they  were  supposed  to  do  so  that  a  service  could  begin. 
Thus,  the  agency  would  withhold  the  checks  until  they  were  signed. 

After  muttering  something  about  "over  my  dead  body,"  I  learned  that  the  employ- 
ees in  question  aid  not  actually  work  for  me  but  for  the  Vice-President  for  Clinical 
Services.  When  I  questioned  the  human  resources  department,  I  was  told  that  that 
was  common  practice.  I  protested  that  at  the  very  least  it  was  not  good  employee 
relations  and  at  worst  was  probably  a  violation  of  the  law.  I  found  out  later  that 
we  were  putting  records  in  order  for  a  Community  Health  Accreditation  Program 
(CHAP)  visit. 

In  the  second  instance,  one  of  the  vice-presidents  had  a  disability  for  which  she 
needed  a  cane  to  walk  and  which  caused  her  pain  if  she  had  to  climb  stairs.  Mrs. 
Reed  called  a  meeting  of  a  few  of  us,  and  we  were  to  meet  in  the  upstairs  conference 
room.  However,  the  stairs  to  that  room  were  a  challenge  for  even  the  able-bodied. 
This  staff  member  told  me  that  when  she  requested  that  we  meet  downstairs,  Mrs. 
Reed  said  no,  angrily  and  rudely. 

In  addition,  once,  during  my  Mid-Delta  employment,  when  the  case  regarding  the 
licensing  of  additional  counties  was  in  the  Supreme  Court  of  Mississippi,  Mrs.  Reed 
asked  me  to  speak  to  one  of  the  justices  who  was  a  friend  of  mine  to  tell  him  our 
side  of  the  story.  I  didn't,  of  course,  but  I  was  appalled  that  I  would  even  be  asked 
to  do  something  like  that. 

Further,  employees  were  generally  treated  with  disdain,  and  management  was 
chaotic  at  best.  Administrative  staff  and  managers  had  little  leeway  in  making  even 
the  most  routine  decisions.  And  if  you  guessed  wrong,  you  got  the  wrath  of  Clara 
Reed.  When  the  agency  hired  a  new  Human  Resources  Vice-President,  I  imme- 
diately met  with  him  to  discuss  a  more  suitable  division  of  labor  between  our  de- 
partments. For  example,  my  employees  were  staffing  recruitment  fairs  when  it 
seemed  more  appropriate  that  Human  Resources  personnel  should.  They  could  con- 
verse more  knowingly  about  the  staffing  needs,  benefits  plan,  and  salaries  than  my 
staff  could.  He  agreed  with  me.  We  submitted  our  plan  to  Mrs.  Reed,  and  she  agreed 
with  us.  In  January  of  1997  I  received  a  call  from  Mrs.  Reed  in  which  she  was  livid 
that  the  Vice-President  of  Human  Resources  was  manning  a  booth  at  a  recruitment 
fair.  She  asked  me  how  I  could  allow  this.  I  told  her  that  he  did  not  answer  to  me 
and  that  this  was  what  we  had  agreed  upon.  She  told  me  he  was  not  competent 
to  do  this  and,  again,  wanted  to  know  why  I  had  let  this  happen.  I  found  out  later 
that  the  complaint  had  come  from  Mrs.  Reed's  daughter  and  that  she  said  he  just 
didn't  look  right.  I  am  not  sure  why  Mrs.  Reed  thought  it  was  necessary  for  my  staff 
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(who  were  attractive  young  women  for  the  most  part)  to  staff  these  booths.  But 
other  comments  led  me  to  believe  that  she  was  still  living  this  outdated  paradigm 
of  cute  girls  in  short  skirts  being  good  PR  for  her  agency. 

The  turnover  rate  was  high,  I  believe  because  of  the  unethical  and  maybe  illegal 
practices  at  Mid-Delta — as  well  as  due  to  the  abusive  and  coercive  tactics  of  Clara 
Reed.  At  one  time,  the  Vice-President  of  Human  Resources  noted  the  27  percent 
turnover  rate  for  registered  nurses.  Even  for  home  health,  that  is  high.  I  also 
thought  it  was  odd  that  the  lone  African-American  member  of  the  Community  Edu- 
cation staff  was  not  allowed  to  do  sales  work.  She  was  more  than  capable,  but  Mrs. 
Reed  constantly  ridiculed  her  and  spoke  condescendingly  to  her.  I  eventually  moved 
her  to  a  sales  position  for  the  foot  care  clinics  in  Jackson.  I  never  spoke  with  anyone 
who  left  Mid-Delta  on  a  good  note.  It  got  to  be  a  game  to  see  how  fast  a  high-qual- 
ity, empowered,  and  value-driven  employee  would  leave  the  company.  Many  of  us 
were  looking  for  other  employment. 

I  have  spoken  to  individuals  in  other  health  care  companies  who  have  interviewed 
nurses  previously  employed  with  Mid-Delta.  Some  of  them  reported  that  they  had 
left  because  they  were  not  willing  to  risk  losing  their  nursing  license  by  following 
Mid-Delta's  unethical  policies  and  practices. 

My  overall  impression  of  Mrs.  Reed's  management  style  was  that  it  was  overly 
controlling.  She  tended  to  micromanage  everything  and  everybody.  Many  decisions 
seemed  to  be  made  in  anger.  I  received  a  telephone  call  once  from  one  of  my  staff 
members  who  covered  the  Greenwood,  Mississippi,  area.  She  reported  to  me  that  an 
employee  of  Mid-Delta  and  a  paralegal  from  a  Jackson  law  firm  had  visited  the  dis- 
charge planners  at  Greenwooa-Leflore  Hospital  and  demanded  to  see  the  referral  log 
books.  They  were  claiming  that  the  hospital  had  discriminated  against  Mid-Delta 
in  making  home  health  referrals.  My  staff  member  received  a  call  from  the  dis- 
charge planner  who  was  furious,  as  was,  I  understand,  the  hospital  administrator. 
When  I  mentioned  the  incident  to  Mrs.  Reed  and  how  actions  of  this  kind  could  only 
hurt  our  possibilities  to  contract  with  the  hospitals  new  health  plan,  she  said  she 
did  not  authorize  this  action.  However,  the  staff  member  who  made  the  visit  said 
she  had  been  instructed  by  Mrs.  Reed  to  do  this,  as  well  as  to  demand  the  same 
information  from  a  physician  in  the  region. 

Recommendations 

I  am  thankful  to  you  all  for  the  Balanced  Budget  Act  where  you  took  some  actions 
that  will  help  improve  the  delivery  of  home  care  services.  But  although  I  am  not 
an  expert  on  federal  home  health  reimbursement  policies,  I  would  like  to  make  some 
recommendations  based  upon  my  observations  at  Mid-Delta. 

There  should  be  a  requirement  that  local  home  health  agencies  have  more  rep- 
resentative daily  oversight  and  not,  as  with  Mid-Delta  Home  Health,  have  a  board 
of  directors  consisting  only  of  the  owner  and  her  family — that  is  problematic.  I  know 
that  regional  planning  agencies  who  receive  federal  money  from  the  Economic  De- 
velopment Administration  and  the  Appalachian  Regional  Commission  are  required 
to  have  a  certain  percentage  of  local  elected  officials  on  the  board.  I  know  this  is 
not  comparing  apples  to  apples.  One  is  a  private,  for-profit  agency  and  another  is 
a  local  federal  partnership.  Further,  caution  needs  to  be  exercised  in  the  type  of 
transportation  allowed  to  be  claimed  on  the  Medicare  cost  report.  It  is  not  good  PR 
for  the  Medicare  program,  which  is  expected  to  be  broke  soon  after  the  turn  of  the 
century,  for  the  taxpayers  to  see  a  home  health  agency  owner  and  her  husband  driv- 
ing expensive  luxury  cars  paid  for  by  Medicare. 

I  was  told  by  a  law  enforcement  official  once  that  if  you  are  going  to  steal,  steal 
a  lot.  It  is  harder  to  trace.  I  am  appalled  that  these  activities  at  Mid-Delta  may 
have  been  going  on  for  a  long  time,  and  I  shudder  to  think  of  how  much  money  has 
been  misdirected  from  the  incredible  needs  of  the  people  in  a  state  as  poor  and  as 
sick  as  Mississippi. 

Thank  you  very  much  for  the  opportunity  to  submit  this  testimony.  I  would  be 
happy  to  answer  any  questions  you  may  have. 

Mr.  Barton.  The  Chair  is  going  to  recognize  Dr.  Ganske  for  the 
first  10  minutes  of  questions  because  he's  got  a  pending  hearing 
downstairs  in  the  main  committee  room.  Dr.  Ganske  for  10  min- 
utes. 

Mr.  Ganske.  Thank  you,  Mr.  Chairman. 

As  I  review  this  report,  it  looks  to  me  like  youVe  come  to  a  num- 
ber of  conclusions.  Let  me  summarize  what  I  think  this  report  has 
shown. 
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No.  1,  Mid-Delta  Home  Health  asked  employees  to  return  bonus 
checks  while  still  charging  Medicare  the  full  cost  of  those  bonuses. 
The  amounts  paid  back  totaled  $170,000.  While  some  were  des- 
ignated for  an  indigent-care  fund,  GAO  believes  the  funds  were  re- 
turned to  the  agency's  cash  system — cash  string.  Twenty  of  29 
former  employees  said  they  felt  coerced  into  returning  the  bonuses. 

No.  2,  Mid-Delta  paid  the  owner's  daughter  $54,000  in  salary 
and  $65,000  in  bonus  at  a  time  when  she  was  a  full-time  student. 

No.  3,  Mid-Delta  conducted  unnecessary  and  excessive  visits  to 
patients,  including  several  who  did  not  appear  to  meet  the  defini- 
tion of  homebound,  including  one  who  was,  "homebound  while  run- 
ning a  day  care  for  4  children  between  the  ages  of  2  and  5." 

No.  4,  Mid-Delta  included  as  part  of  its  Medicare  costs  the  sala- 
ries for,  "community  education  workers,"  who  were  really  involved 
in  marketing  the  company.  Medicare  does  not  allow  coverage  of  ad- 
vertising costs. 

No.  5,  Mid-Delta  got  Medicare  to  cover  unrelated  business  costs. 
For  example,  the  owner  bought  another  company  and,  "hired,"  its 
former  owner — $10,000  of  his  $12,000  bonus  was  part  of  the  pur- 
chase price  of  the  business. 

Let  me  ask  Mr.  Bowron:  are  these  alleged  violations  being  re- 
ferred to  the  Department  of  Labor  and  the  Department  of  Justice 
for  criminal  proceedings? 

Mr.  Bowron.  We  have  discussed  this  with  the  Department  of 
Health  and  Human  Services  

Mr.  Barton.  Can  you  speak  into  the  microphone? 

Mr.  Bowron.  [continuing]  Department  of  Health  and  Human 
Services'  Inspector  General.  We  have  also  discussed  it  with  the 
United  States  Attorney's  Office  in  Mississippi  and  it  is  being  re- 
ferred for  further  consideration. 

Mr.  Barton.  I  might  say  that  at  the  conclusion  of  today's  hear- 
ing, we're  going  to  make  the  determination  of  whether  the  commit- 
tee refers  this  to  the  Justice  Department. 

Mr.  Ganske.  Let  me  just  finish.  Would  you  characterize  my  sum- 
mary as  accurate? 

Mr.  Bowron.  Yes,  sir;  I  would,  with  the  one,  just  one  small  nu- 
ance with  respect  to  the  daughter's  salary.  Although  it  was  a  full 
salary  and  bonus  as  you  noted,  she  was  a  full-time  student  for  part 
of  that  year — seven-twelfths,  actually,  I  think  of  that  year. 

Mr.  Ganske.  Alright.  Well,  I  commend  you  for  this  investigation. 
I  hope  you  do  a  lot  more  of  them. 

And  I  yield  back,  Mr.  Chairman. 

Mr.  Barton.  The  gentleman  from  Iowa  yields  back  the  balance 
of  his  time.  We  have  a  pending  series  of  votes,  I  believe  two  votes 
on  the  floor.  I'd  like  to  ask  if  Mr.  Klink  wants  to  ask  his  10  min- 
utes now.  If  he  wishes  to,  I'll  stay  in  the  chair.  If  he  doesn't,  I'll 
ask  10  minutes,  and  that  way  we  can  expedite  the  hearing.  But  it 
is  the  minority's  turn  to  ask  questions. 

Mr.  Klink.  I  would  rather  go  vote. 

Mr.  Barton.  You  would  rather  go  vote.  Okay.  Would  Mr.  Stupak 
wish  to  ask  his  questions? 
Mr.  Stupak.  I  would  rather  go  vote,  if  I  can,  Mr.  Chairman. 
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Mr.  Barton.  Okay.  Well,  I'm  going  to,  then,  proceed  out  of  order 
and  ask  10  minutes,  and  then  I'll  have  to  suspend  to  go  vote  and 
then  when  we  get  back  it  will  be  Mr.  Klink's  opportunity. 

The  Chair  recognizes  himself  for  10  minutes. 

Mr.  Bowron,  how  was  Mid-Delta  chosen  for  this  investigation? 

Mr.  Bowron.  Our  investigation  resulted  from  a  statistical  analy- 
sis that  we  conducted  of  a  data  base  that  at  the  time  was  main- 
tained by  Aetna  Insurance  Company  on  contract  with  HCFA  with 
respect  to  Medicare  billings  and  payments.  The  analysis  focused  on 
a  data  base  including  about  48,000  physicians.  And  we  looked  at 
the  top  1  percent  of  physicians  that  had  referred  to  home  health 
care  agencies.  That  top  1  percent  came  down  to  about  486.  We  then 
looked  at  the  top  42,  and  ultimately  the  top  15.  And  we  found  con- 
centrations of  referrals  of  physicians  who  had  referred  more  than 
$1  million  worth  of  business  to  home  health  care  agencies.  And  we 
found  a  concentration  of  about  the  top  five  physicians  to  the  top  4 
or  5  home  health  care  agencies,  Mid-Delta  included  among  them. 
And  the  greatest  concentration,  in  fact,  was  with  respect  to  Mid- 
Delta  who  had,  I  think,  3  of  the  top  10  physicians  referring  more 
than  $1  million  worth  of  business. 

Mr.  Barton.  In  the  country? 

Mr.  Bowron.  Out  of  that  data  base.  So  probably,  I  think  that 
data  base  primarily  included  the  Southeast,  but  it  might  have  gone 
beyond  the  Southeast. 

Mr.  Barton.  There  were  48,000  doctors.  Is  that  correct? 

Mr.  Bowron.  That's  correct.  In  the  data  base. 

Mr.  Barton.  In  the  data  base.  It  was  purely  the  fact  that  you 
looked  at  computer  printouts  and  runs  and  narrowed  in  on  what 
appeared  to  be  aberrant  behavior. 

Mr.  Bowron.  Outside  the  statistical  norms — people  that  were 
outside  the  normal  parameters. 

Mr.  Barton.  Was  this  particular  home  health  care  agency  on  the 
surface  of  the  initial  analysis  the  most  outside  the  norm? 

Mr.  Bowron.  It  probably — careful  analysis  would  probably  say 
that  it  was  the  most  outside  the  norm,  but  it  wasn't  the  only  one 
that  was  in  that  parameter.  There  were  three  or  four.  There  were 
three,  I  believe,  in  Mississippi.  When  we  went  down  to  look  at  this, 
we  didn't  go  down  initially  with  respect  to  Mid-Delta,  we  went 
down  to  kind  of  explore  the  relationship  between  the  referring  phy- 
sicians and  home  health  care  agencies.  And  as  a  result  of  those  ini- 
tial inquiries  with  former  employees,  health  care  professionals,  and 
former  employees  of  health  care  agencies,  allegations  began  to  sur- 
face about  Mid-Delta  Home  Health  Care  and  other  home  health 
care  agencies. 

With  respect  to  Mid-Delta,  we  had  more  specific  allegations,  and 
we  also  had  a  home  health  care  business  that  was  also  involved  at 
one  time  in  providing  durable  medical  equipment  and  a  rural 
health  clinic. 

Mr.  Barton.  I  mean  there  was  no  political  implication  to  any  of 
this.  There  was  no  racial  implication  to  any  of  this.  There  was  no 
regional  bias  to  any  of  this. 

Mr.  Bowron.  No. 
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Mr.  Barton.  I  mean  it  was  purely  staff  driven,  looking  at  data 
and  focusing  on  what  appeared  to  be  extremely  unusual  referral 
patterns.  Is  that  correct? 

Mr.  Bowron.  That's  right.  This  was  based  on  statistical  analysis 
and  then  ultimately  allegations  combined  with  that  statistical  anal- 
ysis. 

Mr.  Barton.  Now,  the  lady  to  your  right  was  the  chief  investiga- 
tor on  the  investigation. 
Mr.  Bowron.  That's  correct. 
Mr.  Barton.  And  your  name  is  Robyn  Murray. 
Ms.  Stewart-Murray.  Yes. 
Mr.  Bowron.  Robyn  Stewart-Murray. 

Mr.  Barton.  Robyn  Stewart-Murray.  Okay.  Are  you  based  in 
Washington,  or  are  you  based  in  Mississippi,  or  are  you  based  in 
Atlanta? 

Ms.  Stewart-Murray.  I'm  based  in  Washington. 
Mr.  Barton.  You're  based  in  Washington.  Did  you  physically  go 
to  Mississippi  to  conduct  the  investigation? 
Ms.  Stewart-Murray.  Yes,  we  did. 

Mr.  Barton.  How  many  individuals  assisted  you  in  the  onsite  in- 
vestigation. 

Ms.  Stewart-Murray.  One  GAO  evaluator,  Harvey  Gold,  full- 
time,  but  a  total  of  approximately  nine  employees  at  one  time  or 
another. 

Mr.  Barton.  What  would  you  say  the  total  amount  of  time  that 
you  and  your  assistants  spent  actually  onsite  in  Mississippi  inter- 
viewing employees,  former-employees,  patients,  doctors,  hospital 
administrators? 

Ms.  Stewart-Murray.  Mr.  Chairman,  I  would  we  say  that  we 
did  about  between  10  to  12  weeks  of  field  work  in  Mississippi 
alone. 

Mr.  Barton.  Ten  to  12  weeks.  So  do  you  feel  that  you  were  able 
to  conduct  a  comprehensive  investigation? 
Ms.  Stewart-Murray.  Yes. 

Mr.  Barton.  On  the  bonus  system  that  was  used  by  this  particu- 
lar home  health  care  agency,  do  you  have  enough  knowledge  of 
other  home  health  care  agencies  to  determine  whether  that  was  a 
normal  or  abnormal  system? 

Ms.  Stewart-Murray.  During  our  investigation  we  were  told  by 
nurses  at  Mid-Delta  that  they  had  not  been  subjected  to  that  kind 
of  activity  when  they  worked  for  other  home  health  care  agencies. 
But  on  my  own  experience,  Mr.  Chairman,  I  don't  know. 

Mr.  Barton.  Since  this  investigation,  has  the  General  Account- 
ing Office  or  the  Inspector  General  in  HHS  looked  at  other  home 
health  care  agencies  to  see  if  they  have  similar  bonus  practices 
where  they  promise  larger  bonuses  if  part  of  it  is  kicked  back  and 
if  they  have  special  employees  who  get  larger  bonuses? 

Mr.  Bowron.  Mr.  Chairman,  we  have  not  looked  at  others  with 
respect  to  the  specific  pattern  at  this  time,  but  in  our  conversations 
with  the  HHS  IG,  I  believe  that  they  have  some  history  and  they 
may  be  able  to  answer  for  themselves,  obviously,  later.  They  have 
seen  this  activity  before.  But  I  wouldn't  be  prepared  to  say  that 
this  is  a  prevalent  activity. 
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Mr.  Barton.  Now,  during  the  time  period  that  this  investigation 
was  underway,  was  Mid-Delta  audited,  or  did  it  have  any  unusual 
claims  that  were  kicked  back  or  rejected  by  the  Medicare 
intermediary,  to  your  knowledge? 

Mr.  Bowron.  During  this  period  of  time,  I  don't  believe  they  did, 
but  on  prior  occasions  they  had  had  claims  questioned  with  respect 
to  marketing  activities. 

Mr.  Barton.  My  understanding  is  that  in  the  time  period  that 
the  investigation  was  under  way,  that  Mid-Delta  billed  approxi- 
mately $77  million  worth  of  claims.  But  your  investigators  have  no 
knowledge  of  the  percentage  of  those  claims  that  were  rejected  or 
kicked  back  or  in  any  way  questioned? 

Mr.  Bowron.  We  may  be  able  to  provide  you  with  an  answer  to 
that,  but  we  don't  have  it  here  with  us,  Mr.  Chairman. 

Mr.  Barton.  Okay.  Ms.  Johnstone,  I've  got  about  2  minutes  left 
in  my  round  of  questioning.  Were  you  threatened  in  any  way  for 
coming  forward  to  give  your  testimony? 

Ms.  Johnstone.  Not  that  I  know  of. 

Mr.  Barton.  Not  that  you  know  of. 

Ms.  Johnstone.  I  haven't  been  threatened  to  my  face. 

Mr.  Barton.  Okay.  Under  what  terms  and  conditions  did  you 
leave  your  employment  of  Mid-Delta?  You  said  that  you  worked  for 
4  days  and  you  paid  for  a  quarter  on  your  W-2  form.  Did  you  re- 
sign? Were  you  fired? 

Ms.  Johnstone.  I  resigned. 

Mr.  Barton.  Your  resigned. 

Ms.  Johnstone.  I  resigned  last  January  16. 

Mr.  Barton.  While  you  were  employed  by  Mid-Delta,  did  they 
have  any  kind  of  annual  or  semiannual  review  of  your  employment 
history? 

Ms.  Johnstone.  I  had  a  3-month  evaluation;  that  was  the  only 
evaluation. 

Mr.  Barton.  That's  the  only  one.  So  they  didn't  have  a  formal 
evaluation? 

Ms.  Johnstone.  That  was  in  place  in  the  system,  but  I  did  not 
have  one. 

Mr.  Barton.  If  Mrs.  Reed  who  is  the  chief  officer  of  this  company 
were  here  today,  would  she  characterize  you  as  a  good  employee, 
a  bad  employee,  or  a  disgruntled  employee? 

Ms.  Johnstone.  A  good  employee. 

Mr.  Barton.  A  good  employee.  Okay. 

Ms.  Johnstone.  With  philosophical  differences. 

Mr.  Barton.  During  your  employment,  was  there  a  large  turn- 
over of  Mid-Delta  employees?  The  GAO  report  indicates  they  had 
over,  I  believe,  600  employees.  Were  most  of  the  employees  long- 
term  or  was  there  a  churning  of  employees? 

Ms.  Johnstone.  There  was  a  revolving  door.  I  understand  from 
the  vice  president  of  human  resources  that  he  actually  reported  at 
one  of  the  board  meetings  that  with  regard  to  registered  nurses, 
the  turnover  rate  was  27  percent. 

Mr.  Barton.  Twenty-seven  percent.  Now,  the  home  health  care 
agencies  that  I'm  familiar  with  in  Texas  have  an  ombudsman  or 
some  sort  of  a  medical  physician  who  is  not  an  employee  of  the 
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company,  but  serves  to  advise  the  management  on  how  to  operate. 
Did  Mid-Delta  have  such  an  individual? 

Ms.  Johnstone.  Well,  there  was  a  physician,  but  he  was  paid. 

Mr.  BARTON.  He  was  a  paid  physician.  Okay.  Who  was  respon- 
sible at  Mid-Delta  for  compliance.  Most  large  home  health  care 
agencies — and  this  one  is  large  enough  to  have  had  some  sort  of 
a  compliance  officer.  Did  Mid-Delta  have  such  an  individual? 

Ms.  Johnstone.  Clara  Reed. 

Mr.  Barton.  Oh,  the  top  

Ms.  Johnstone.  I  mean,  she  wasn't  officially,  but  she  approved 
all  expenditures  of  funds,  and  there  was  no  official  compliance  offi- 
cer that  was  named.  I  work  for  a  hospital  and  we  have  one,  too. 

Mr.  Barton.  Okay,  now  these  practices  that  have  been  referred 
to  in  the  GAO  report,  the  bonuses,  the  leave  being  paid,  unpaid 
checks  being  kicked  back.  Were  those  actually  recorded  honestly  to 
the  intermediary,  or  were  accounting  pseudonyms  used  so  that 
they  did  not  appear  to  be  what  in  actuality  they  were? 

Ms.  Johnstone.  I  don't  know  for  sure,  you  know,  because  I  was 
not  involved  in  the  financial  area.  So  I  don't  know  how  they  were 
reported. 

Mr.  Barton.  Now,  I'm  assuming  that  Mid-Delta  had  competition 
in  the  region,  that  there  were  other  home  health  care  agency  pro- 
viders. Was  it  common  knowledge  what  was  being  done  at  Mid- 
Delta? 

Ms.  Johnstone.  Yes.  And  I  will  say  that  most  of  these,  the  mar- 
keting type  activities,  also  were  done  by  other  agencies,  but  some 
of  the  other  agencies  had — my  understanding  was,  had  other  busi- 
nesses that  tney  used  to  fund  the  marketing  activities  so  they 
wouldn't  have  to  place  the  amounts  expended  on  the  cost  report. 
So  they  could  do  them,  they  just  can't  put  them  on  the  cost  report. 

Mr.  Barton.  Well,  I  mean,  you  can't  hide  Mercedes-Benzes  and 
Lincoln  Town  Cars.  Talk  is  going  to  get  around  if  these  huge  bo- 
nuses are  being  paid  in  return.  Was  that  iust  assumed  to  be  a  com- 
mon practice  for  the  home  health  care  industry  in  Mississippi?  Was 
everybody  else  doing  it,  too? 

Ms.  Johnstone.  I  knew  people  who  worked  for  other  home 
health  agencies,  and  no  other  home  health  agency  that  was  a  com- 
petitor with  us  in  the  area  was  doing  anything  like  that. 

Now,  the  travel  expenses,  I  think,  is  one  of  the  most  abused  be- 
cause I  did  understand  some  other  agencies  had  airplanes,  and  es- 
pecially those  that  had  multi-state  sites,  and  that  that  was  ap- 
proved and  that  sort  of  thing. 

Mr.  Barton.  Well,  my  time  has  expired.  I'm  going  to  go  vote  and 
come  back.  It  will  be  Mr.  Klink's  turn.  But  I  want  you  all  to  think 
about  this  question. 

I  want  the  GAO  and  Ms.  Johnstone  to  be  thinking  about  some 
recommendations  for  solutions,  because  what  is  so  appalling  in  all 
of  this  is  not  so  much  that  it  was  done,  but  in  some  cases,  so  much 
of  what  appears  to  the  average  person  to  be  totally  unethical  and 
illegal  apparently  is  legal.  It  is  not  illegal  to  have  a  luxury  car  that 
has  nothing  to  do  with  medical  practice  being  billed  and  paid  for 
by  the  Medicare  taxpayers. 

I'm  going  to  suspend  the  hearing.  We're  going  to  reconvene  in  ap- 
proximately— I  hope  10  minutes,  maybe  15  minutes. 
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[Brief  recess.] 

Mr.  Barton.  The  Chair  is  going  to  recognize  Mr.  Klink  for  10 
minutes. 

Mr.  Klink.  Let  me  start  again,  Ms.  Johnstone.  How  would  the 
situation  work  in  regard  to  employees  being  asked  to  give  back  the 
comp  time  which  they  have  due  them? 

Ms.  Johnstone.  I  received  a  memorandum,  January  10,  1997. 
Would  you  like  me  to  read  it  to  you?  It's  very  short. 

Mr.  Klink.  That  would  be  fine. 

Mr.  Barton.  You  may  read  it  and  we'll  also  put  it  into  the 
record. 

Mr.  Klink.  Without  objection. 

Ms.  Johnstone.  Okay.  Only  40  hours  of  annual  leave  can  be  car- 
ried over  from  fiscal  year  1996  to  fiscal  year  1997.  All  remaining 
fiscal  year  1996  leave  beyond  40  hours  must  be  utilized  by  Feb- 
ruary 1,  1997. 

I  want  to  stop  just  a  minute.  This  is  in  my  testimony.  Employees 
had  been  told  at  one  time  that  they  would  have  until  March  to  take 
their  leave  time,  and  then  the  board  

Mr.  Klink.  For  the  previous  year. 

Ms.  Johnstone.  Right. 

Mr.  Klink.  So  they  would  have  the  first  quarter  of  the  new 

year- 
Ms.  Johnstone.  Right,  they  had  more  time  taken,  and  then 

there  was  a  decision  made,  I  understood  because  employees  were 

en  masse  trying  to  take  their  leave  and  that  was  not  found  to  be 

acceptable  to  Mrs.  Reed. 
Employees  are  encouraged  to  

Mr.  Klink.  Excuse  me,  could  I  ask  you  to  suspend  a  moment. 
Was  this  comp  time  given  in  lieu  of  overtime? 
Ms.  Johnstone.  This  was  annual  leave,  like  vacation  time. 
Mr.  Klink.  Okay,  all  right.  Thank  you. 

Ms.  Johnstone.  Employees  are  encouraged  to  take  leave  time 
before  February  1  only  if  taken  leave  does  not  interfere  with  their 
workload  and  all  assignments  or  projects  are  current.  Any  unused 
leave  remaining  for  1996  beyond  40  hours  will  be  forfeited  after 
February  1.  You  may,  however,  donate  unused  leave  to  help  cover 
losses  in  the  agency. 

It  says  please  complete  and  sign  the  bottom  portion  of  this  form 
and  return  it  to  me  by  January  31,  1997.  And  you  have  three  op- 
tions to  choose. 

Mr.  Klink.  Were  they  any  intimations  about  this  or  any  other 
practice  where  employees,  either  you  or  any  other  employees,  were 
you  aware  of  anyone  who  felt  threatened  by  losing  their  job  if  they 
didn't  participate  in  something  that  was  either  illegal  or  unethical 
or  immoral? 

Ms.  Johnstone.  I  attended  a  meeting,  a  clinical  management 
meeting  in  January,  actually  after  I  had  resigned  but  was  still 
working  my  notice,  30-day  notice,  where  there  was  some  anger  on 
the  part  of  Mrs.  Reed  because  I  understood  again  from  people  tell- 
ing me  that  it  was  not  coming  in,  the  bonus  money  was  not  coming 
in.  This  all  started  around  late  November,  early  December  of  the 
previous  year. 
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And  so  I  actually  heard  her  say  to  the  clinical  management 
staff— and  these  are  the  supervisors,  the  clinical  supervisors — that 
basically  it  was  incumbent  upon  them  to  take  care  of  the  employees 
in  their  control,  to  let  them  know  that  they  should  donate  this 
money,  that  it  wasn't  coming  in.  And  that  she  didn't  want  to  have 
to  cut  salaries  or  eliminate  jobs. 

Mr.  Klink.  When  did  you  first — you  started  working  for  the  com- 
pany, I  have  it  here  in  my  notes,  bexk  in  1995? 

Ms.  Johnstone.  Yes. 

Mr.  Klink.  When  did  you  become  aware  that  there  were  some 
things  that  were  going  on  in  Mid-Delta  that  you  were  not  com- 
fortable with? 

Ms.  Johnstone.  Well,  I  suppose  the  first  thing  was  in  the  first 
of  the  year  of  1996  when  we  were  engaged  in  some  lobbying  activ- 
ity at  the  Mississippi  legislature.  It  was  an  interesting  situation 
that  Mrs.  Reed  had  broken  ranks  with  the  other  private  home 
health  agencies  in  the  State  because  they  had  sued  her  over  a  li- 
censing issue. 

And  she  felt  like  changing  the  legislation  to  lift  the  moratorium 
on  expansion  of  home  health  agencies  would  be  the  only  way  she 
could  indeed  expand  the  territory,  and  thus  expand  the  business. 

And  someone  had  told  me  that  lobbying  activities — and  I  apolo- 
gize to  you  for  not  knowing  what  was  legal  or  illegal  or  allowable 
by  Medicare.  I  was  not  subject  to  this  before  in  the  previous  job  I 
had  and  I  was  beginning  to  learn  those  kinds  of  things.  But  I  just 
understood  that  lobbying  might  not  be  allowable  as  a  Medicare  re- 
imbursed expense. 

But  then  she  invited  employees  to  come  to  Jackson  the  State  cap- 
ital to  lobby  the  legislature  on  this  particular  bill,  invited  all  the 
employees  to  come,  or  asked  them  to  come.  The  next  day  she  sent 
a  transmission  by  computer  to  the  employees  saying  that  they 
would  not  be  paid  for  that  day  of  work,  nor  would  they  be  paid  any 
travel  time  because  it  wasn't  allowed.  And  I  understood  she  just 
had  received  a  fast  ruling  on  that  from  someone  so  that  she  could 
let  the  employees  know  that  their  time  wouldn't  be  paid. 

There  was  a  lot  of  anger  about  that  among  the  employees.  A  lot 
of  them  didn't  want  to  be  there  anyway,  because  they  were  in  the 
business  of  patient  care  and  they  didn't  want  to  be  taken  away 
from  that. 

Mr.  Barton.  Would  the  gentleman  yield? 
Mr.  Klink.  I  would  yield. 

Mr.  Barton.  So  at  first  she  said  the  employees  needed  to  go  to 
the  State  capital. 
Ms.  Johnstone.  Yes. 
Mr.  Barton.  Did  they  go? 
Ms.  Johnstone.  Yes,  some  of  them  came. 

Mr.  Barton.  And  then  after  they  went,  she  issued  this  ruling 
through  the  computer  that  they  wouldn't  be  paid  because  she  had 
received  this  notice  that  it  wasn't  allowed. 

Ms.  Johnstone.  I  think  she  had  asked  someone,  you  know,  or 
maybe  she  knew.  I  didn't  know  if  she  knew  or  not.  Being  in  the 
business  18  years,  I'd  have  thought  she  would  have  known. 

Mr.  Barton.  But  did  they  end  up  being  paid  or  not? 

Ms.  Johnstone.  No,  they  were  not  paid. 
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Mr.  Barton.  They  were  not  paid. 
Ms.  Johnstone.  As  far  as  I  know. 

Mr.  Klink.  If  I  could  ask  Ms.  Stewart-Murray,  I  understand  dur- 
ing the  course  of  the  interviews  that  you  had  with  Mid-Delta  em- 
ployees, that  many  of  them  felt  like  they  had  been  intimidated  and 
really  were  coerced  to  return  these  bonuses.  Could  you  elaborate  on 
that  for  me? 

Ms.  Stewart-Murray.  Yes,  sir.  Some  employees  

Mr.  Klink.  Could  I  ask  you  to  get  real  close  to  the  microphone 
because  there  are  a  lot  of  people  in  the  room. 
Ms.  Stewart-Murray.  Some  employees  told  us  that — well,  em- 

Eloyees  who  had  been  recently  fired  told  us  that  they  felt  they  had 
een  fired  because  they  refused  to  give  leave  and  bonus  money 
back  to  the  company. 

A  couple  of  employees  told  us  that  it  was  well-known  that  if  you 
wanted  a  bonus  at  the  end  of  the  year,  you  had  to  give  your  leave 
back.  And  indeed,  one  employee  said  that  she  decided  to  donate  her 
leave  to  another  employee  who  was  on  maternity  leave  and  needed 
the  time  and  the  money. 

Later  in  the  year  when  Mrs.  Reed  was  handing  out  bonuses,  the 
employee  made  a  comment  to  Mrs.  Reed  to  the  effect  of  why  didn't 
I  get  a  bonus.  And  Mrs.  Reed  turned  to  her  and  said,  "Well,  be- 
cause you  didn't  give  back  your  leave  time." 
Mr.  Barton.  Would  the  gentleman  yield  on  that  point. 
Mr.  Klink.  I  yield  to  the  gentleman. 

Mr.  Barton.  What  were  the  performance  criteria  to  receive  a 
bonus? 

Ms.  Stewart-Murray.  Well,  there  was  published  performance 
criteria  in  the  Mid-Delta  employee  handbook,  and  they  were  qual- 
ity indicators,  time  of  service,  and  length  of  service.  However  

Mr.  Barton.  So  time  and  length  of  service  qualified  you  for  a 
bonus. 

Ms.  Stewart-Murray.  Well,  the  controller  at  Mid-Delta  told  us 
that  it  was  to  Mrs.  Reed's  discretion  as  to  who  received  a  bonus 
and  how  much. 

Mr.  Klink.  Reclaiming  my  time,  in  the  course  of  the  interviews 
with  these  employees,  were  you  able  to  question  them  as  to  wheth- 
er or  not  they  were  aware  that  these  activities  were  wrong,  wheth- 
er they  felt  they  were  wrong,  and  if  they  tried  to  report  these  to 
anyone  and  to  whom  they  may  have  tried  to  report  them? 

Ms.  Stewart-Murray.  Several  employees  told  us  that  they  re- 
ported what  they  thought  were  labor  violations  to  Wage  and  Hour 
in  the  Department  of  Labor  in  Jackson,  Mississippi.  Other  than 
that,  it  didn't  appear  that  the  employees  knew  who  they  should 
talk  to.  They  didn't  seem  to  have  any  information  about  contacting 
the  fiscal  intermediary  or  HCFA  or  HHS. 

Mr.  Klink.  And  that's  really — I  mean,  you're  a  step  and  a  half 
ahead  of  me.  Do  you  think  we  need  to  do  a  lot  better  of  a  job  of 
making  sure  that  people  know  that  there  are  places  to  go,  that 
there  are  intermediaries,  that  there  is  the  GAO,  that  there  are  peo- 
ple out  there  that  are  supposed  to  be  watching  this,  so  that  if  they 
think  there  is  a  waste  of  money  or  waste  of  resources  or  something 
else  that  is  going  on,  that  there  is  a  where  and  how,  as  far  as  how 
these  things  can  be  reported. 
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And  I  say  that  because  I  fully  believe  that  most  people  who  are 
involved  in  the  health  care  delivery  system  are  doing  it  because 
they  want  to  do  good.  And  I  imagine  there  probably  were  many  em- 
ployees out  of  the  600  or  so,  like  Ms.  Johnstone,  who  felt  very  un- 
comfortable and  would  have  wanted  to  do  the  right  thing. 

Ms.  Stewart-Murray.  Yes,  sir.  Many  employees  expressed  to  us 
that  they  had  no  idea  where  to  go,  so  I  do  believe  that  it  would 
help  if  it  were  publicized  as  to  how  they  can  get  help.  They  feel 
that  they  are  in  the  middle  of  the  Delta  out  there  where  there's  not 
much  government  representation  and  they  felt  helpless. 

Mr.  Klink.  There  are  not  a  lot  of  other  jobs. 

Ms.  Stewart-Murray.  Right. 

Mr.  Klink.  Well,  let  me  just  ask  you  this.  Did  any  of  them  say 
to  you,  or  did  you  ask  them  whether  or  not  any  of  them  felt  that 
if  they  didn't  go  along  with  the  program,  whatever  that  was — and 
there  seemed  to  be  a  lot  of  things  occurring  here — that  they  would 
have  been  in  any  risk  of  losing  their  jobs  for  not  going  along.  Had 
anybody  either  been  told  that  directly,  or  was  it  actually  inferred 
to  them? 

Ms.  Stewart-Murray.  Yes,  sir.  And  that  is  partly  the  reason 
why  you  don't  have  more  former  employee  witnesses  here  today — 
or  I  should  say,  current  employee  witnesses  today,  because  thejr 
feel  that  they  will  lose  their  jobs. 

Mr.  Klink.  I  just  want  to  say  to  my  colleagues  here  on  the  panel, 
myself  and  Congressman  Mark  Foley  of  Florida  have  introduced  a 
Whistle-blower  Protection  Act,  because  we  think  that  these  employ- 
ees who  work  in  health  car— because  this  is  a  life  and  death  situa- 
tion, much  like  we  have  a  whistle-blower  protection  act  for  those 
people  who  work  in  the  nuclear  industry. 

These  employees  should  be  able  to  come  forward  and  to  talk 
about  waste,  fraud,  abuse,  health  risk  to  either  the  patients  in  the 
hospital  or  to  the  general  public  without  fear  of  losing  their  jobs. 
And  they  deserve  to  have  that  Federal  protection. 

We  have  nearly  50  Members  of  Congress,  bipartisan,  in  support 
of  this  bill.  And  I  would  hope  that  some  of  our  colleagues  on  this 
subcommittee  would  give  us  a  thought  and  would  take  a  look  at 
this  piece  of  legislation,  because  clearly,  with  the  limited  resources 
that  the  intermediaries  have,  with  the  limited  resources  I  would 
guess  that  GAO  and  the  IG  have  been  forced  to  deal  with,  as  we 
in  government  are  forced  to  tighten  our  belt,  I  assume  it  would 
be — and  let  me  just  ask  Mr.  Bowron,  would  this  be  something  that 
would  be  a  great  resource  for  the  GAO  to  have  employees  that,  No. 
1,  felt  protected,  and  No.  2,  knew  who  to  contact,  how  to  contact 
you,  and  thus  would  give  you  and  develop  more  information. 

Mr.  Bowron.  Well,  I  think  there's  no  question  it  would  develop 
more  information.  It  would  develop  more  information  that  would 
generate  more  leads,  and  it  would  generate  more  activity.  But  as 
you  indicated,  I  mean,  everyone  has  limited  resources,  so  even 
within  the  scope  of  that  information,  you  reach  a  point  where 
you're  not  able  to  address  the  volume  that  might  be  generated. 
That's  not  a  reason  not  to  do  it. 

Mr.  Klink.  The  chairman  touched  on  this  briefly,  and  let  me  just 
ask  a  question  he  asked  in  different  terms.  How  much  more  or  less 
egregious  is  this  Mid-Delta  case  than  others  that  you  have  seen? 
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Mr.  Bowron.  Well,  some  of  what  we  saw  in  Mid-Delta  parallels 
what  we  have  seen  in  other  home  health  care  cases,  such  as  ABC 
Home  Health  Care,  which  was  previously  worked  on.  For  us,  the 
significant  difference  here  was  the  bonus  and  leave  situation  with 
employees  giving  money  back  and  then  that  being  claimed. 

Now  again,  my  understanding  of  discussions  I  had  with  the  Of- 
fice of  HHS  IG  was  that  this  may  not  be  the  only  time  that  that's 
happened,  but  that  looked  like  a  new  twist  to  us  in  terms  of  the 
manipulation  of  salary  and  benefits,  dollars,  to  increase  money 
coming  into  Mid-Delta. 

Mr.  Klink.  Is  this  activity  legal  or  illegal?  I  mean,  is  there  any- 
thing that  you  have  been  able  to  identify  that  is  definitively  illegal? 

Mr.  BOWRON.  I  would  say  that  there  is  activity  here  that  is  ille- 
gal. Whether  it  rises  to  the  level  of  criminal  prosecution  or  civil  ac- 
tion, I  mean,  I  would  certainly  want  to  leave  that  to  the  U.S.  Attor- 
ney in  the  State  of  Mississippi.  But  I  think  that  there  are  things 
here  that  are  illegalities. 

Mr.  Barton.  Before  we  recognize  Mr.  Stupak,  what  would  hap- 
pen to  you  if  you  gave  Ms.  Robyn  Stewart-Murray  a  bonus  with  the 
understanding  that  she  would  give  a  third  of  it  back  to  you?  What 
would  happen  to  you  in  your  position? 

Mr.  Bowron.  I  d  hope  for  a  split  sentence,  maybe  probation  with 
some  

Mr.  Klink.  Good  answer. 

Mr.  Barton.  Mr.  Stupak  for  10  minutes. 

Mr.  Stupak.  Thank  you,  Mr.  Chairman,  and  thanks  for  holding 
this  hearing.  I'm  still  maybe  a  little  bemused  about  this  leave  and 
bonus  situation.  Is  this  an  allowable  cost  under  Medicare? 

Mr.  Bowron.  Reasonable  salary  and  bonuses  are  an  allowable 
cost  under  Medicare  if  you  incur  the  expense.  The  issue  here  is  if 
people  are  giving  money  back  to  the  company,  then  it's  not  an  in- 
curred expense. 

Mr.  Stupak.  But  if  Fm  a  home  health  agency  owner,  I  can  bill 
Medicare  for  leave  and  bonus  money  for  my  employees. 

Mr.  Bowron.  Salary  compensation,  which  leave  is  part  of  that 
and  the  bonus  is  part  of  that. 

Mr.  Stupak.  When  Medicare  pays  for  a  service  under  home 
health,  isn't  part  of  that  service,  beside  the  actual  medical  costs  in- 
volved, isn't  there  an  administrative  fee  or  a  profit  built  into  that? 

Mr.  Bowron.  I'd  defer  to  my  colleague,  who  knows  more  about 
Medicare  than  I  do. 

Ms.  Dummit.  Medicare  pays  for  home  health  services  basically  on 
a  cost  basis,  subject  to  certain  limits.  So  all  of  the  legitimate  costs 
that  go  into  producing  a  visit,  which  would  include  salaries  and 
benefits  as  well  as  administration  and  some  overhead  costs. 

Mr.  Stupak.  Okay,  but  you  get  a  cost  basis.  Venipuncture,  is 
that  a  proper  example? 

Ms.  Dummit.  Certainly.  That's  a  service. 

Mr.  Stupak.  Okay.  I  provide  venipuncture  to  a  patient.  I  am  paid 
a  reasonable  cost  by  Medicare.  Over  and  above  that,  I  can  bill  Med- 
icare for  bonus  and  salary? 

Ms.  Dummit.  Bonus  and  salaries,  that  is,  the  compensation  to 
the  employees  that  deliver  that  service,  are  in  the  cost  basis. 

Mr.  Stupak.  For  venipuncture. 
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Ms.  Dummit.  Venipuncture  is  delivered  during  a  home  health 
visit. 

Mr.  Stupak.  Correct. 

Ms.  Dummit.  So  the  payment  is  for  the  home  health  visit.  That 
is  one  of  the  services  that  could  be  provided. 

Mr.  Stupak.  But  in  that  home  health  visit,  it's  venipuncture.  But 
are  you  telling  me  over  and  above  that,  that  as  a  home  health  care 
owner,  I  can  bill  Medicare  for  salary  and  bonus  and  leave? 

Ms.  Dummit.  No,  that  the  payment  for  that  visit  would  reflect 
the  costs,  the  total  costs  of  delivering  that  service. 

Mr.  Barton.  Would  the  gentleman  yield?  Let  me  attempt  to  ask 
the  question  a  different  way. 

Can  a  home  health  care  agency  have  a  bonus  account  from  which 
they  actually  give  bonuses,  which  are  allowable,  but  show  that  on 
their  books  as  bonuses;  or  do  they  have  to  take  what  they  expect 
their  bonuses  to  be  and  put  those  in  their  overhead  charges  which 
they  then  use  to  compute  the  cost  of  providing  the  home  health 
care  visit  for  the  venipuncture? 

Fm  asking  an  accounting  question,  but  as  Members  of  Congress, 
for  example,  we  now  are  allowed  to  actually  give  our  employees  bo- 
nuses and  we  can  list  them  as  bonuses.  We  don't  have  an  overhead 
account.  So  under  Medicare,  the  gentleman  from  Michigan's  ques- 
tion is  can  they  actually  bill  to  Medicare  on  a  quarterly  basis  or 
a  monthly  basis  or  an  annual  basis  something  that  simply  says  bo- 
nuses. 

Ms.  Dummit.  No. 

Mr.  Stupak.  Can  they  do  leave? 

Ms.  Dummit.  All  of  it,  leave  and  bonuses  and  salaries  would  be 
rolled  up  into  a  cost  item  known  as  employee  compensation. 

Mr.  Stupak.  Okay.  They  don't  bill  Medicare  for  employee  com- 
pensation. I  mean,  the  only  guideline  that  I'm  familiar  with — I've 
been  on  this  committee  for  3  years  now — home  health  care  provid- 
ers, the  reasonable  cost  of  serving  beneficiaries  when  it's  deter- 
mined that  those  costs  are  necessary,  proper,  actual,  and  related  to 
patient  care.  That's  always  been  the  definition  we've  gone  by.  So 
I'm  trying  to  break  out  this  bonus  and  leave  type  situation. 

Do  we  have  so  much,  if  I  can  use  the  word,  fat  in  the  system  that 
we  can  put  bonus  and  leave  in  there  to  these  amounts  that  you  are 
talking  about  to  be  reimbursed? 

Ms.  Dummit.  Medicare's  payment  system  for  these  services  are 
to  reimburse  any  particular  agencies  their  actual  cost  up  to  preset 
limits.  So  if  an  agency  is  providing  bonuses  such  that  they  push 
their  costs  up  over  the  limit,  no,  those  wouldn't  be  covered. 

But  to  the  extent  that  their  costs,  which  would  include  bonus  and 
leave  and  so  on  and  so  forth,  don't  push  their  costs  above  the  limit 
that  Medicare  has  set  in  law  for  the  cost  of  a  visit  

Mr.  Stupak.  So  is  it  fair  to  say  then  when  they  get  this  bonus 
and  leave  money,  it  was  basically  through  fraudulent  claims  then 
for  services  not  rendered? 

Ms.  Dummit.  Not  necessarily.  It  could  be  through  inappropriate 
cost  reporting  practices.  Or  it  depends  on  what  the  cost  report 
looks  like. 

Mr.  Stupak.  Is  it  fair  to  say— and  I'm  really  trying  to  get  at  this 
here  to  see  what  the  heck's  going  on  here — have  we  made  a  system 
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that  they  provide  their  patients?  Was  it  a  decent  quality  of  care? 
Or  was  there  all  kinds  of  fraudulent  claims  in  other  areas  here? 

I  mean,  they  had  to  get  this  money  somewhere.  I  have  a  little 
trouble  with  $65,000  bonus,  $80,000  bonus,  send  my  kid  to  college 
pay  for  them,  and  we're  paying  for  it.  So  is  the  system  that  ramp- 
ant that  we  have  so  much  into  the  system  that  they  are  providing 
care  for  people,  but  yet  they  can  still  do  this  stuff.  I  have  a  real 
problem  with  that. 

Mr.  Bowron.  Yes,  sir,  if  I  might  just  say  you  have  witnesses 
coming  up  after  us  that  probably  can  answer  those  questions  with 
more  specificity  with  respect  to  the  cost  reports.  My  understanding 
is  that  it's  not  that  these  bonuses  are  hidden  or  that  the  bonuses 
in  and  of  themselves  would  be  fraudulent;  that  bonuses  and  salary 
are  part  of  the  compensation  package,  and  leave,  that  can  be  sub- 
mitted for  Medicare  reimbursement. 

However,  the  report  and  the  way  that  information  is  captured 
doesn't  necessarily  separate  salary  from  bonus,  so  somebody  doing 
a  desk  audit,  for  example,  wouldn't  be  able  to  distinguish  how 
much  was  salary  and  how  much  was  bonus  and  with  specificity  to 
a  single  person. 

Mr.  Barton.  I  think  what  the  Congressman  is  trying  to  get  in 
plain  language  is,  and  he's  exactly  right — the  money  came  from 
Medicare.  Are  the  only  claims  that  were  paid,  I  mean,  were  kind 
of  vanilla  claims  and  those  claims  were  inflated  because  they  had 
an  excessive  overhead  account  that  was  excessive  because  of  this 
huge  bonus  system.  And  they  feed  that  into  their  cost-based  claim, 
so  it  costs  twice  as  much  to  do  the  home  health  care  visit  because 
they're  paying  these  exorbitant  bonuses.  Is  that  how  it  got  through 
the  system? 

Mr.  Bowron.  Well,  what  I  would  say  is  that's  a  question  that's 
probably  better  answered  by  some  of  the  witnesses  that  you 
have  

Mr.  Barton.  I  think  that's  what  he's  trying  to  get  at. 

Mr.  Stupak.  But  I  thought  Ms.  Johnstone  said,  or  someone  testi- 
fied that  the  employees  sort  of  indicated  that  giving  back  the  bonus 
was  not  a  practice  that  they  did  when  they  worked  for  other  agen- 
cies. So  what  it  tells  me  is  other  agencies  also  have  a  system  where 
they  have  bonuses  in  too.  I  mean,  other  home  health  agencies  who 
were  not  investigated. 

And  I  guess  the  point  I'm  trying  to  get  at  is  have  we  got  a  system 
that's  so  flush  with  money  we  can  give  these  kind  of  bonuses?  A 
$65,000  bonus,  that's  three  times  the  average  income  in  my  dis- 
trict. I  mean,  that's  crazy.  That  is  absolutely  insane. 

Mr.  Bowron.  I  think  there's  no  question  that  the  amount  of  the 
bonuses  is  questionable.  The  issue  of  a  bonus  in  and  of  itself  is  not 
something  that's  out  of  bounds. 

Mr.  Stupak.  Okay.  How  did  you  set  up  this?  I  mean,  GAO  did 
this  investigation  and  you  did  a  very  good  job.  But  I  would  think — 
did  you  consult  with  the  OIG  or  HCFA?  I  would  think  that  would 
be  more  their  responsibility  to  do  these  types  of  investigations. 

I  would  see  that  would  be  their  primary  responsibility,  but  you 
are  sort  of  an  accounting  office  and  you  come  up  with  this  informa- 
tion by  looking  at  the  review  of  this  account.  As  a  normal  rule  of 
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thumb,  would  you  just  report  it  then  to  HCFA  or  to  OIG  or  would 
you  normally  do  these  types  of  investigations? 

Mr.  BOWRON.  The  Office  of  Special  Investigations  

Mr.  Stupak.  Within  GAO. 

Mr.  BOWRON.  Within  GAO,  does  do  these  types  of  investigations 
in  conjunction  with  Congressional  oversight  responsibilities  and  in 
support  of  the  committees  and  in  support  of  the  other  divisions 
within  GAO  to  demonstrate  examples  of  the  vulnerabilities  in  the 
system. 

Now,  having  said  that,  we  wouldn't  embark  on  an  investigation 
like  this  without  consulting  with  Executive  branch  law  enforcement 
agencies  who  may  have  an  ongoing  investigation,  and  to  consult 
with  them  to  make  sure  we  don't  jeopardize  what  could  be  an  in- 
vestigation and  future  prosecution  or  civil  action. 

Mr.  Stupak.  Well,  then,  the  executive  branch— when  you  ran 
your  statistics  and  it  seems  to  me  you  thought  that  statistically 
things  were  not  making  sense  here  in  your  statistical  analysis,  did 
you  then  give  this  to  the  executive  branch  to  do  an  investigation? 

I  guess  I'm  saying  you  caught  it;  why  didn't  they  catch  it? 

Mr.  Bowron.  At  the  point  of  the  statistical  analysis,  we  didn't 
from  that,  in  and  of  itself,  we  didn't  have  something  that  would 
constitute  or  merit  referral  for  investigation  by  an  executive  branch 
law  enforcement  agency. 

It  was  only  after  we  went  down  to  kind  of  try  and  get  behind 
those  statistics  that  allegations  began  to  surface.  And  at  that  point 
when  allegations  began  to  surface  and  we  actually  got  into  what 
looked  like  would  be  an  investigation,  we  coordinated  with  the 
HHS  Office  of  Inspector  General.  Robyn  might — am  I  saying  that 
correctly?  Okay. 

Mr.  Barton.  Chairman  Bliley  and  Chairman  Dingell  asked  GAO 
to  conduct  this  particular  investigation  after  consultation  with 
members  of  the  minority  and  majority  staff  of  the  subcommittee. 

Mr.  Stupak.  I  understand.  I  was  just  trying  to  get  the  initial 
stage.  If  GAO  picks  it  up,  where  was  HCFA  and  OIG?  Thanks. 

Mr.  Barton.  The  gentleman's  time  has  expired.  The  gentleman 
from  Ohio,  Mr.  Sawyer. 

Mr.  Sawyer.  Mr.  Chairman,  I  would  be  glad  to  yield  to  my  friend 
from  Michigan  just  to  follow-up.  Okay. 

I  apologize  for  not  being  here  for  the  first  part  of  your  presen- 
tation. If  I'm  correct,  you  had  significant  concerns  about  the  salary 
that  was  received  by  the  owner's  daughter.  Could  you  expand  on 
that  and  tell  me  about  those  concerns. 

Mr.  BOWRON.  The  1996  salary  to  the  owner's  daughter  included 
approximately  $54,000  in  base  salary  and  a  total  bonus  that  year 
of  $65,000,  which  equated  to  a  bonus  of  almost  120  percent  of  her 
salary. 

The  other  thing  that  gave  rise  to  concern  was  that  during  the 
course  of  our  investigation  we  learned  that  for  a  portion  of  the 
year,  she  was  a  full-time  student  while  being  paid  full-time  and 
being  reimbursed  for  that  by  Medicare. 

Mr.  Barton.  How  old  was  the  daughter  in  question? 

Mr.  Bowron.  I'll  have  to  defer  to  

Ms.  Stewart-Murray.  If  I  recall  correctly,  she  was  31  years  old. 
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Mr.  Sawyer.  So  there's  some  conceivable  reason  to  believe  that 
she  might  have  been  performing  services  if  it  were  not  for  the  fact 
that  she  was  going  to  school  full-time?  Did  you  say  full-time? 

Mr.  Barton.  I  think  that's  a  valid  question.  Ms.  Johnstone,  was 
the  daughter  actually  working  for  this  salary? 

Ms.  Johnstone.  Sometimes  when  I  would  be  in  Belzoni,  I  didn't 
work  there  often,  but  I  did  see  her  in  the  office  some.  Not  all  day, 
sometimes  it  would  be  for  an  hour  or  so  in  the  morning  and  then 
if  Fd  see  her  in  the  hall,  she'd  say  she  was  going  to  school.  So  I 
did  know  that  she  was  going  to  school. 

Mr.  Barton.  Are  there  personnel  records  that  show  time  cards 
or  at  least  hourly  weekly  notations? 

Mr.  Bowron.  Yes,  Mr.  Chairman,  we  did,  in  the  course  of  the  in- 
vestigation, review  time  and  attendance  records  kept  by  the  com- 
pany. 

Mr.  Barton.  So  there  are  attendance  records  that  show  the 
daughter  was  at  least  on  the  premises? 
Mr.  Bowron.  Yes. 

Mr.  Sawyer.  Do  we  have  any  sense  from  either  records  or  posi- 
tion descriptions  or  from  observed  work,  what  she  did? 

Mr.  Bowron.  I'm  going  to  ask  Agent  Stewart-Murray  to  answer 
that. 

Ms.  Stewart-Murray.  One  of  the  reasons  we  decided  to  examine 
the  issue  regarding  Mrs.  Reed's  daughter  is  that  we  received  com- 
plaints from  several  employees  who  said  that  Ms.  Redd  was  a  full- 
time  student,  she  was  never  in  the  office,  but  she  was  getting  an 
awful  lot  of  money,  and  they  considered  it  to  be  a  fraud  because 
it  was  Medicare  money. 

According  to  employees,  when  she  was  there,  she  did  little  or 
nothing  and  she  passed  papers  to  other  people  in  the  office  to  do 
the  work  that  she  would  ordinarily  have  done. 

Mr.  Barton.  If,  in  fact,  she  did  not  work  and  received  reimburse- 
ment through  Medicare  through  falsification  of  documents,  is  that 
a  crime? 

Mr.  Bowron.  Certainly,  it's  a  crime  to  knowingly  submit  false  in- 
formation in  documents,  which  is  part  of  the  process  here,  submit- 
ting a  certification  with  respect  to  salaries  and  costs.  And  if  those 
were  submitted  falsely,  then  that  would,  in  my  estimation,  be  a 
crime. 

Mr.  Barton.  But  what's  the  reasonableness  standard  if  the  CEO, 
who  happens  to  be  the  mother  of  the  employee,  says  she  earned 
every  penny  because  that  1  hour  a  month  she  was  in  the  office  and 
she  did  exactly  what  I  wanted  her  to  do  and  it  was  worth  her  sal- 
ary and  bonus.  Then  is  that  a  crime? 

Mr.  Bowron.  Well,  I  think  that  my  understanding  is  that  in 
order  for — and  again,  you  have  witnesses  that  will  come  up  later 
that  can  speak  more  specifically  to  the  reasonableness  standard. 

But  mv  understanding  is,  for  example,  an  intermediary  would 
have  to  do  a  comparison  between  similar  type  positions  in  other  or- 
ganizations to  determine  what  a  reasonable  and  customary  salary 
would  be  for  that  type  of  position  working  those  hours. 

Ms.  Stewart-Murray.  I'd  like  to  add  something  to  that,  if  I  may. 
At  the  end  of  the  year,  with  the  cost  report,  which  is  the  final  claim 
to  the  government,  Mrs.  Reed  certified  on  a  compensation  form 
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that  goes  to  HCFA,  she  certified  under  penalty  of  law  that  Pamela 
Redd  worked  2,080  hours  in  1996,  and  it  is  clear  that  she  did  not 
do  that. 

Mr.  Sawyer.  Let  me  raise  another  payroll  matter.  You  reported 
that  Mid-Delta  purchased  a  business  from  a  third  party  and  then 
paid  the  prior  owner  of  that  business  a  $10,000  bonus,  or  whatever 
we're  calling  it  these  days,  that  was  reported  as  if  it  were  a  salary 
item,  but  was,  in  fact,  a  partial  payment  for  the  purchase  of  that 
business. 

Fm  not  sure  that  any  of  the  leveraged  buyout  attempts  for  the 
last  decade  could  have  been  any  more  destructive  of  the  real  pur- 
pose for  which  those  dollars  are  intended. 

Is  this  an  allowable  expense,  or  is  this  a  misrepresentation  of 
what  might  otherwise  have  been  an  allowable  expense  if  they  had 
reported  it  appropriately,  or  this  is  in  fact  illegal?  The  use  of  salary 
items  for  the  purchase  of  

Mr.  Bowron.  Clearly,  it's  not— you  can't  use  Medicare  money  to 
buy  a  business.  There's  no  question  about  that.  Now  whether  it 
would  have  been  appropriate  with  respect  to  if  it  had  been  a  bonus 
that  went  to  that  person  and  did  not  contribute  to  the  purchase 
price  of  the  business,  that's  another  matter. 

But  according  to  our  investigation  and  in  interviews  of  the  par- 
ties involved,  it  was  clear  that  at  the  time  of  that  bonus  and  pay- 
ment, the  intent  was  that  that  payment  was  going  to  apply  toward 
the  purchase  price  of  the  business. 

Mr.  Klink.  Would  the  gentleman  yield  for  one  moment? 

Mr.  Sawyer.  Sure,  I'd  be  pleased  to. 

Mr.  Klink.  Because  I  think  we're  really  narrowing  in,  and  the 
gentleman's  questions  brings  it  really  to  I  think  a  narrow  focus  of 
what  is  legal,  what  is  illegal. 

To  Ms.  Stewart-Murray,  this  whole  idea  of  an  indigent  care  fund, 
who  actually  benefited  from  that  care  fund?  Whose  medical  care 
have  you  been  able  to  determine  actually  was  paid  for  from  dollars 
that  went  into  that  fund? 

Ms.  Stewart-Murray.  We  did  not  identify  any  indigent  patients 
that — who  were  supposed  to  have  benefited  from  the  indigent  care 
fund.  The  indigent  care  fund  money  was  kept  in  a  501(c)3  bank  ac- 
count— that  is,  a  tax-exempt  bank  account — and  was  transferred 
back  into  P&T  Management,  Mrs.  Reed's  business. 

Mr.  Klink.  But  was  there  anyone  who  actually  received  any 
health  care  from  that  fund?  Anyone  at  all  that  you  are  aware  of? 

Ms.  Stewart-Murray.  The  documents  that  were  provided  to  us 
by  the  company  had  a  category  called  indigent  pay,  and  in  this  in- 
digent pay  category,  the  indigent  fund  was  supposed  to  have  paid 
for  the  health  care  at  the  Taylor's  Medical  Clinic,  the  rural  health 
clinic,  for  people  who  would  not  or  could  not  pay. 

On  that  list  we  found  Mrs.  Reed's  daughter,  her  grand-daughter 
and  26  Mid-Delta  employees. 

Mr.  Klink.  So  the  Reeds,  who  themselves  were  making  money 
from  running  this  operation,  established  the  indigent  care  fund.  Is 
this  the  same  daughter  who  received  the  $50,000  salary  and  the 
$65,000  bonus? 

Ms.  Stewart-Murray.  Yes,  sir. 
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Mr.  Klink.  She  received  her  health  care  paid  for  by  the  indigent 
care  fund.  I  thank  the  gentleman  for  yielding. 

Mr.  Sawyer.  Yes,  the  gentleman  from  Michigan  from  Michigan 
had  a  follow-up  on  my  question,  as  well. 

Mr.  Stupak.  Thank  the  gentleman  for  yielding.  I  guess  I'm  still 
getting  back  to  this,  how  much  money  we  have  in  the  system  here. 
And  Fm  just  reading  here  a  little  bit  more  on  a  review  we  got 
which  shows  about  34  percent  of  those  patients  eligible  for  Medi- 
care home  services  were  questionable. 

So  if  we  assume  34  percent  of  their  billing  practices  were  ques- 
tionable, then  is  it  this  34  percent  that  they  are  using  that  money 
to  justify  bonuses,  the  $10,000  for  a  business  startup,  or  the  $1,200 
per  month  Mercedes  car  rental? 

Mr.  Barton.  That  would  be  approximately  $25  million  over  the 
period  audited. 

Mr.  Stupak.  So  is  the  breakdown,  I  guess  what  I'm  trying  to  say, 
in  our  oversight  or  intermediary  payment  system.  Fm  trying  to  get 
at  where's  the  breakdown.  If  we've  got  a  system  where  we  can  do 
Mercedes  and  business  startups.  If  there  wasn't  so  much  money 
available  either  through  fraudulent  claims  or  overcharge,  whatever 
you  want  to  call  it,  then  we  wouldn't  have  these  situations.  Do  we 
have  too  much  money  in  the  system  that's  not  properly  being  mon- 
itored? 

Mr.  Bowron.  Well,  I  think  that  there's  money  in  the  system 
without  probably  enough  resources  to  do  the  detailed  review  that 
you  would  have  to  do  to  get  at  some  of  the  things  we  found  here. 
Because  you  couldn't  get  at  some  of  these  things  simply  through  a 
statistical  analysis  or  through  a  desk  audit. 

You  wouldn't  have  found  out  from  a  desk  audit  that  people  were 
kicking  back  part  of  their  salary  or  bonus.  So  I  think  there  may 
be  additional — some  of  the  legislation  that's  been  passed  recently 
may  provide  a  vehicle  for  oversight  that  might  address  some  of 
these  issues. 

Ms.  Johnstone.  If  I  might  could  make  some  recommendations 
about  my  observations  and  what  I  saw  there  that  caused  some 
problems. 

The  first  thing  is  that  when  you  have  a  business  like  this  that 
is  cost-based,  you  have  absolutely  no  reason  to  run  the  business 
like  a  business.  I  mean,  what  you  put  out  there  is  what  you  get. 
The  caps  are  there,  but  they're  high  enough  that  it  doesn't  matter. 

So  as  long  as  it's  cost-based,  and  that's  the  same  with  the  rural 
health  clinics.  When  you  have  visits  to  a  rural  health  clinic  of  $230 
for  a  blood  pressure  check  and  Medicaid  is  paying  for  that,  because 
it  cost-based,  then  you've  got  problems.  And  it's  the  same  in  the 
home  care  industry.  That's  a  real  problem. 

The  other  thing  that  I  noticed  I'd  like  to  recommend  is  there  is 
no  daily  oversight  like  other  groups  might  have.  There  is  no  checks 
and  balances.  Before  I  went  into  health  care,  I  was  a  city  planner 
and  worked  for  regional  planning  agencies.  And  we  got  EDA  funds 
and  ARC  funds,  and  there  was  a  requirement  by  both  of  those 
agencies  that  a  percentage  of  the  board  of  directors  of  that  com- 
pany, although  it  was  not  a  private  company,  had  to  be  made  up 
of  elected  officials.  At  least  you  have  someone  who's  been  elected 
by  someone  overseeing  the  business. 
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These  are  private  free-standing  companies  getting  millions  of  dol- 
lars of  Medicare  money  with  virtually  no  oversight,  daily  oversight. 
The  board  of  directors  consisted  of  Mrs.  Reed,  her  husband,  and 
her  daughter,  who  were  all  benefiting  from  the  way  that  this  sys- 
tem was  going.  So  there  was  no  one  there  to  say  you  shouldn't  be 
doing  this.  No  conscience,  certainly  no  core  values  there  to  say  that 
you  shouldn't  be  doing  this.  And  we  can't  legislate  core  values;  I 
wish  we  could. 

But  in  the  absence  of  that,  I  would  say  you  certainly  should  beef 
up  daily  oversight  or  some  checks  and  balances  daily.  If  they  had 
been  there,  we  could  have  caught  this  long  before  having  to  do  this 
kind  of  investigation. 

Mr.  Stupak.  Thank  you. 

Mr.  Barton.  The  gentleman  from  Ohio's  time  has  expired,  but 
since  the  other  members  of  the  panel  took  about  half  of  this  time. 

Mr.  Sawyer.  Well,  let's  say,  Mr.  Chairman,  it's  been  used. 

Mr.  Barton.  We'll  give  you  an  additional  minute,  since  you  were 
gracious  to  yield  to  all  three  of  us. 

Mr.  Stupak.  Mr.  Chairman,  may  I  ask  unanimous  consent  to  in- 
sert my  opening  statement  into  the  record. 

Mr.  Barton.  Without  objection. 

[The  prepared  statement  of  Hon.  Bart  Stupak  follows:] 

Prepared  Statement  of  Hon.  Bart  Stupak,  a  Representative  in  Congress 
from  the  State  of  Michigan 

Mr.  Chairman,  I  want  to  commend  you  on  holding  this  hearing  examining  fraud 
and  abuse  in  the  area  of  home  health.  Although  we  disagreed  about  the  scope  and 
purpose  of  the  last  series  of  oversight  hearings,  I  wish  to  pledge  my  support  to  work 
with  you  and  other  members  of  this  subcommittee  to  understand  the  practices  agen- 
cies that  bilk  Medicare  out  of  money,  and  devise  remedies  to  end  these  abusive  prac- 
tices. Mr.  Chairman,  I  believe  today's  hearing  is  an  example  of  how  best  we  can 
work  together  to  ensure  fair  and  necessary  oversight  hearings.  I  once  again  thank 
you  for  your  leadership. 

The  allegations  we  will  hear  today  from  the  General  Accounting  Office  regarding 
the  business  practices  of  Mid-Health  are  shocking.  We  cannot  condemn  strongly 
enough  the  practices  of:  using  bonus  kickbacks  to  increase  Medicare  funding,  billing 
Medicare  $1200  a  month  to  lease  a  Mercedes,  billing  Medicare  for  family  member 
salaries,  even  though  they  were  attending  school  full  time,  as  well  as  a  host  of  other 
improper,  if  not  criminal,  actions.  However,  in  addition  to  understanding  the  prac- 
tices of  Mid-Delta,  we  need  to  devise  ways  to  combat  these  practices. 

Many  have  argued  that  moving  to  a  Prospective  Payment  System  will  cure  these 
abuses  and  decrease  the  incentive  to  over  bill  Medicare.  While  this  may  be  true,  we 
have  no  assurance  that  PPS  will  be  implemented  in  a  timely  fashion,  nor  do  we 
know  what  base  expenses  will  be  used  in  calculating  the  payments.  We  need  to  en- 
sure that  Medicare  does  not  continue  to  pay  more  for  Home  Health  than  it  should. 
In  addition,  we  must  devise  systems  that  will  ensure  that  patients  receive  quality 
care  under  a  PPS  system.  Although,  PPS  will  decrease  fraudulent  home  health 
agency  owners  ability  to  overcharge  Medicare,  it  will  give  them  incentives  to  provide 
inadequate  care  and  divert  the  profits  for  their  own  enjoyment.  Any  PPS  system 
needs  to  have  better  mechanisms  for  ensuring  patient  quality. 

Finally,  I  would  like  to  remind  this  subcommittee  that  I  have  offered  legislation 
that  would  provide  many  of  the  changes  the  President  and  other  law  enforcement 
experts  believes  are  crucial  to  combating  fraud,  waste  and  abuse.  Although  at  the 
time  my  amendment  was  rejected  on  a  party  line  vote,  it  is  my  hope  this  committee 
can  adopt  my  proposal  to  give  the  law  enforcement  community  the  tools  it  needs 
to  fight  fraudulent  agencies. 

Thank  you,  Mr.  Chairman,  I  look  forward  to  the  witnesses  testimony  and  applaud 
your  leadership  on  holding  this  hearing. 

Mr.  Barton.  Does  Mr.  Sawyer  have  other  questions? 
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Mr.  Sawyer.  Well,  let  me  just  open  a  line  of  questioning  then 
that  I  hope  we  might  be  able  to  pursue  further. 

My  mother  is  homebound.  She  is  so  homebound  that  she  has  dif- 
ficulty getting  from  one  room  to  another.  The  electricity  went  out 
in  her  apartment  the  other  day  and  it  meant  that  the  oxygen  went 
off,  and  because  she  was  lying  back  in  a  recliner,  she  could  not  get 
up  to  attach  to  her  auxiliary  tank,  and  wound  up  dialing  911  to  get 
somebody  to  come  over  to  raise  her  out  of  the  chair.  That's  a  fairly 
stringent  definition  of  homebound. 

I  read  that  the  standards  for  being  homebound  in  the  investiga- 
tion that  you  conducted  of  Mid-Delta,  in  some  cases,  had  a  level  of 
training  or  physical  exertion  that  would  challenge  an  athlete.  What 
kind  of  oversight  with  regard  to  questions  of  what  constitutes 
homebound  are  we  asking  people  to  live  with,  work  with,  and  by 
what — how  much  latitude  is  involved  in  all  this? 

I  couldn't  believe  some  of  the  portrayals  that  you  all  reported 
with  moving  sections  of  telephone  poles,  walking  two  to  three  miles 
a  day.  That's  hardly  my  sense  of  what  it  would  take  to  qualify  as 
homebound. 

Ms.  Dummit.  The  definition  of  homebound  has  been  subject  to 
controversy  for  a  long  time.  It's  very  difficult  to  have  a  definition 
that  would,  for  example,  allow  someone  to  go  to  church  once  a  week 
with  assistance  versus  someone  who,  like  your  mother,  needs  con- 
siderably more  help. 

The  Balanced  Budget  Act,  however,  included  a  provision  that  re- 
quires HCFA  to  report  on  definitions  of  homebound  in  the  hopes 
of  trying  to  standardize  this  definition,  both  the  application  across 
agencies  and  across  regions. 

Mr.  Sawyer.  Mr.  Chairman,  I  thank  you  for  your  latitude.  I 
would  hope  that  we  might  be  able  to  follow  up  on  that. 

Mr.  Barton.  Yes.  We  are  going  to  have  one,  not  formal,  10- 
minute  round  per  person.  I  am  going  to  ask  several  questions  and 
I  would  encourage  all  other  members  to  do  so  as  well.  We  do  have 
another  panel,  and  many  of  the  issues  that  we  need  to  address  on 
the  legality  are  going  to  be  best  addressed  by  that  panel. 

But  to  get  the  facts  on  the  record,  I  think  we  should  collectively 
here  take  the  next  10  or  15  minutes  and  ask  a  few  more  questions. 
So  this  will  be  an  open  question  period  and  I  will  start  it.  But  I 
think  Mr.  Bowron  has  a  comment  before  we  do  that. 

Mr.  BOWRON.  Mr.  Chairman,  I  just  wanted  to  go  back  for  a  sec- 
ond to  a  question  that  Mr.  Klink  asked  just  to  make  sure  that 
we're  absolutely  clear  on  the  record  with  respect  to  the  way  the  in- 
digent care  transaction  worked  with  respect  to  the  listing  that  they 
provided  us. 

Because  although  the  money  was  said  to  be  for  indigent  care  to 
employees  who  were  asked  to  contribute  to  that  fund,  and  money 
went  into  an  indigent  care  fund,  when  we  ask  company  officials  ex- 
actly the  question  you  ask,  who  are  the  indigent  patients  that  these 
funds  were  used  to  help,  the  list  that  we  were  provided  was  a  list- 
ing of  patients  at  the  Taylor  Rural  Health  Clinic  who  were  pri- 
marily insured,  private  pay  patients  who  had  insurance  coverage  or 
payments  up  to  a  limit,  but  then  there  was  an  unpaid  balance  that 
didn't  cover  the  cost  charged  by  the  rural  health  clinic. 

Mr.  Klink.  You're  talking  about  a  co-pay  or  deductible. 
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Mr.  Bowron.  Exactly.  So  that  unpaid  balance  is  what  they  refer 
to  as  the  indigent  pay.  Obviously,  a  number  of  people  on  that  list, 
to  include  family  members  and  other  employees  of  Mid-Delta,  were 
not  indigent. 

Now  the  other  point  that  I  want  to  make  is  we  really  didn't  find 
any  documentation  that  even  those  unpaid  balances  were  paid  from 
the  indigent  care  fund.  So  there  was  not  payments  made  to  the 
Taylor  Medical  Clinic  that  offset  thoss  unpaid  balances. 

In  fact,  what  we  found  is  that  money  went  from  the  indigent  care 
fund  into  the  operating  account  of  P&T  Management;  in  other 
words,  into  the  cash-flow. 

Mr.  Klink.  Just  to  clarify  though,  even  if  their  heart  was  in  the 
right  place  and  they  really  wanted  to  do  the  right  thing.  And  this 
indigent  care  fund  was  being  set  up  with  employees  being  urged  to 
kick  back  bonus  money,  and  we  found  24  indigent  people  who  were 
living  on  the  street  that  actually  had  shots  and  other  doctor  visits, 
et  cetera,  paid  for  out  of  this,  is  that  something  that  legally  can  be 
billed  to  Medicare? 

Mr.  Bowron.  First  of  all,  this  was  a  tax-exempt  fund.  You  would 
be  funding  Medicare — you  would  be  using  Medicare  dollars  to  pay 
charges  for  people  who,  for  one  reason  or  another,  were  not  eligible 
for  Medicare  payments. 

Mr.  Klink.  And  that  would  be  illegal? 

Mr.  Bowron.  In  my  view,  it  would  be,  yes. 

Mr.  Klink.  Thank  you. 

Mr.  Barton.  Could  Ms.  Johnstone  or  Ms.  Stewart-Murray  com- 
ment on  what  made  the  special  employees  special?  Apparently, 
there  were  some  special  employees  who  got  larger  bonuses.  What 
did  they  have  to  do  to  be  qualified  as  special? 

Ms.  Johnstone.  I'll  take  a  stab  at  that.  This  is  just  my  specula- 
tion as  I  observed  the  employees  who  were  actually  on  that  list. 
One  of  them  was  in  my  department;  actually,  I  had  two  in  my  de- 
partment who  were  on  that  list.  One  of  those  employees  had  con- 
siderable debt,  and  so  in  looking  at  the  list  of  people,  it  looked  like 
loyal  or  desperate  financially  people  who  needed  

Mr.  Barton.  You  would  be  special  if  you  were  more  loyal  to  the 
owner  or  more  desperate  because  of  your  financial  status. 

Ms.  Johnstone.  Right. 

Mr.  Klink.  Could  I  ask  that  Ms.  Stewart-Murray  follow  up  on 
that? 

Mr.  Barton.  Sure.  So  that  would  mean  you  would  be  more  will- 
ing to  kick  back  a  larger  sum  of  money? 

Ms.  Johnstone.  Yes,  because  you  were  enticed  by  the  additional 
money.  Even  though  you  had  to  pay  taxes  on  the  full  amount,  you 
didn't  get  it. 

Ms.  Stewart-Murray.  Employees  told  us  that  they  were  ap- 
proached by  Mrs.  Reed  to  receive  larger  bonuses  if  they  agreed  to 
give  some  back  because  they  had  the  company's  best  interest  at 
heart,  and  therefore,  she  was  convinced  that  they  would  give 
money  back,  and  they'd  give  larger  amounts  back. 

Mr.  Barton.  But  apparently,  there  wasn't  a  special  category  that 
was  related  to  job  performance  in  any  type  of  a  quality  or  produc- 
tivity statistically  evaluated  way. 

Ms.  Stewart-Murray.  No,  sir. 
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Mr.  Barton.  It  was  very  subjective,  in  the  eyes  of  the  owner. 
Ms.  Stewart-Murray.  Yes.  People  would  give  money  back  and 
not  complain  about  it. 
Mr.  Klink.  Would  the  gentleman  yield  for  a  moment? 
Mr.  Barton.  Sure. 

Mr.  Klink.  Were  there  any  instances  where  employees  either 
were  threatened  with  retribution  or  retribution  came  down  on  em- 
ployees who  refused  to  go  along  with  that  kickback  program? 

Ms.  Stewart-Murray.  Yes,  sir.  We  were  told  by  employees  that 
they  believed  that  they  had  been  fired  because  they  refused  to  give 
money  back. 

Mr.  Klink.  So  they  received  the  bonus  and  then  didn't  give  it 
back  and  then  they  were  fired.  They  believe  they  were  fired  be- 
cause of  that. 

Ms.  Stewart-Murray.  Yes,  sir. 

Mr.  Barton.  We  talked  about  some  of  the  vehicles  that  were 
leased  by  the  owners  that  were  luxury  vehicles  that  apparently  had 
no  medical  purpose,  no  medical  necessity.  Did  the  owners  try  to 
justify  those  venicles  as  a  medical  necessity,  to  your  knowledge, 
Ms.  Johnstone? 

Ms.  Johnstone.  I  don't  think  there  was  any  justification  ever 
given  for  having  them,  just  that  they  could  do  what  they  wanted. 

Mr.  Barton.  Were  there  any  other  vehicles  used  in  the  business, 
leased  or  owned  by  the  business,  that  did  have  medical  necessity? 

Ms.  Johnstone.  Yes.  Nurses  had  cars,  you  know,  to  go  see  pa- 
tients and  were  paid  for  travel  and  that  sort  of  thing. 

Mr.  Barton.  And  those  cars  were  company  cars. 

Ms.  Johnstone.  Yes,  like  a  Camry  or  a  Ford  Contour. 

Mr.  Barton.  And  there  were  some  vehicles  that  were  actually 
used  to  transport  health  providers  onsite  to  do  the  home  health 
care. 

Ms.  Johnstone.  Yes. 

Mr.  Barton.  Do  you  know  how  many? 

Ms.  Johnstone.  I  don't. 

Mr.  Barton.  Do  you  know,  Ms.  Stewart-Murray,  how  many  vehi- 
cles actually  were  used  to  transport  the  nurses  to  do  the  home 
health  care? 

Ms.  Stewart-Murray.  No,  sir,  I  don't,  but  I  can  get  back  to  you 
with  that. 

Mr.  Barton.  But  they  were  not  Mercedes  Benzes  and  Lincoln 
Town  Cars. 
Ms.  Stewart-Murray.  No,  sir. 
[The  following  was  received  for  the  record:] 

At  our  request,  the  fiscal  intermediary  provided  us  a  list  of  vehicles  that  Mid- 
Delta  charged  to  Medicare.  The  following  is  a  listing  of  all  leased/owned  vehicles 
that  Mid-Delta  Home  Health  charged  to  Medicare  in  its  1996  cost  report,  as  pro- 
vided by  the  intermediary. 

Driver  Vehicle  Type  Year       Payment  Terms 

Nursing  Supervisor   Ford  Topaz   1993  $294.35  23  months 

Nursing  Supervisor   Ford  Tempo   „.  1991  277.51  05  months 

Nursing  Supervisor   Ford  Tempo   1992  279.51  11  months 

Speech  Therapist   Ford  Taurus   1995  422.56  47  months 

Speech  Therapist   Ford  Explorer   1991  402.63  48  months. 

V.P.  of  Education  Oept   Ford  Crown  Victoria    1992  489.25  36  months 

V.P.  of  Education  Dept   Ford  Crown  Victoria    1992  357.56  17  months 
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Driver 


Vehicle  Type 


Year 


Payment 


Terms 


Education  Dept.  Staff 
Education  Dept.  Staff 
Chief  Executive  Officer 
Vice  Pres.  of  Facilities 

Courier  

Supply  Clerk  

Jackson  Commuter1  ... 


Ford  Tempo  .... 

Ford  Topaz   

Mercedes  Beru 
Ford  Lincoln  ... 


Ford  Van 
Ford  Van 
Ford  Van 


1992  299.98  48  months 

1993  339.61  20  months 
1995  1,218.79  60  months 

1994  512.57  48  months 

1993  495.00  35  months 

1994  509.09  36  months 
1994  546.37  47  months 


'The  primary  use  of  this  vehicle  was  to  transport  employees  from  home  to  work  and  back  (between  Jackson.  MS,  and  Belzoni,  MS). 


Mr.  Barton.  I  want  Ms.  Johnstone  to  comment  on  the  lobbying 
activities,  which  are  clearly  illegal,  and  you  also  mentioned  exces- 
sive travel.  Do  you  want  to  elaborate  on  the  travel  that  you 
thought  was  excessive?  Where  were  they  going  and  what  were  they 
doing? 

Ms.  Johnstone.  Well,  I  didn't  comment  on  excessive  travel,  but 
I  did  mention  when  Mr.  Klink  was  talking  about  travel,  that  I 
thought  this  was  problematic  in  the  industry  that  cars  and  air- 
planes and  all  that  sort  of  thing  were  being  allowed  to  be  placed 
on  cost  reports. 

Mr.  Barton.  Okay.  So  you're  not  talking  about  management 
traveling  to  Atlanta  or  traveling  to  Washington  or  to  Las  Vegas. 

Ms.  Johnstone.  No,  I  wasn't  aware  of  anything  being  excessive 
in  that  area. 

Mr.  Barton.  All  right.  The  husband  was  an  employee  of  the  com- 

Eany  also  and  had  a  higher  salary  than  the  daughter.  Did  the  hus- 
and  do  real  work?  He  was  not  a  full-time  student. 
Ms.  Stewart-Murray.  Mr.  Chairman,  although  several  employ- 
ees complained  that  they  thought  that  Mr.  Reed's  salary  was  exces- 
sive, it  was  explained  to  us  by  various  company  officials  what  Mr. 

Reed  does  and  did  his  

Mr.  Barton.  What  was  his  title? 

Ms.  Stewart-Murray.  His  title  was  Vice  President  of  Facilities. 

Mr.  Barton.  Vice  President  of  Facilities.  Does  that  mean  that  he 
was  in  charge  of  maintaining  the  physical  plant?  I  mean,  the  office 
building  equipment. 

Ms.  Stewart-Murray.  Yes,  sir.  The  different  offices  and  the  clin- 
ics. 

Mr.  Barton.  Did  he  do  that? 

Ms.  Stewart-Murray.  As  far  as  we  are  aware,  based  upon  inter- 
views with  employees— and  of  course,  some  of  them  are  former  em- 
ployees— no  one  disputed  that. 

Mr.  Barton.  So  he  was  onsite;  he  did  show  up  for  work  every 
day. 

Ms.  Stewart-Murray.  Yes,  sir. 

Mr.  Barton.  You  could  question  the  level  of  the  compensation, 
but  he  actually  did  perform  duties. 

Ms.  Stewart-Murray.  Yes,  sir. 

Mr.  Barton.  Okay.  Are  there  other  questions? 

Mr.  Klink.  I  think  I  only  have  two  questions.  First,  to  Ms. 
Dummit  in  response  to  Mr.  Sawyer's  question  about  homebound 
and  the  examples  we've  heard  about  dragging  telephone  poles  and 
walking  and  doing  day  care. 

Under  no  one's  estimation,  or  under  no  one's  vocabulary,  I  would 
think,  would  that  qualify  as  homebound.  I  just  want  to  clarify  that. 
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Is  there  any  way  that  there  could  be  a  misunderstanding  about 
those  extreme  examples  being  homebound? 

Ms.  Dummit.  How  I  will  answer  is  to  say  that  in  previous  GAO 
work,  information  from  fiscal  intermediaries  indicate  that  very 
rarely  are  coverage  decisions  overturned  based  on  the  definition  of 
homebound.  That  the  definition  of  homebound  is  so  vaguely  defined 
that  it's  hard  to  overturn  coverage  decisions  based  on  that. 

Mr.  Sawyer.  Mr.  Chairman,  if  I  might.  I  was  under  the  impres- 
sion that  there  was  a  fairly  rigorous  standard  of  16  hours  per 
month  that  was  allowed  outside.  I  can  tell  you,  my  mother  would 
be  hard-pressed  to  survive  16  hours  a  month,  much  less  be  limited 
to  that.  But  I  thought  that  was  the  nominal  standard. 

Ms.  Dummit.  It's  my  understanding  that  that  kind  of  a  standard 
isn't  applied  across  the  board,  that  different  fiscal  intermediaries 
interpret  the  term  homebound  in  various  ways. 

Mr.  Barton.  Did  the  gentleman  from  Michigan  also  have  a  fol- 
low-up? 

Mr.  Stupak.  Let  me  ask  you,  and  maybe  I'm  wrong  here.  This 
person  who  was  moving  this  telephone  pole,  in  order  for  that  per- 
son to  qualify  for  benefits,  did  not  someone  have  to  certify  that 
home  care  would  be  reasonable  and  proper?  A  doctor  had  to,  right? 

Ms.  Dummit.  Yes,  sir. 

Mr.  Stupak.  Then  what  happened  to  the  doctor  here? 

Ms.  Dummit.  To  qualify  for  home  health  services,  the  beneficiary 
has  to  meet  a  homebound  standard,  has  to  be  under  the  care  of  a 
physician  who  certifies  the  need  for  those  services. 

Mr.  Stupak.  For  the  homebound  services. 

Ms.  Dummit.  Yes. 

Mr.  Stupak.  So  a  doctor  or  a  health  care  professional  somewhere 
certified  it. 
Ms.  Dummit.  Yes. 

Mr.  Stupak.  Did  anyone  take  the  step  back  to  see  what  hap- 
pened to  the  doctor  then? 

Mr.  Barton.  That's  my  final  question,  because  the  investigation 
started  when  an  audit  or  review  of  doctor  referrals  indicated  that 
this  agency  apparently  had  three  doctors  each  of  whom  had  re- 
ferred over  $1  million  worth  of  business  to  this  home  health  care 
agency. 

And  so  my  final  question  is  exactly  what  the  gentleman  from 
Michigan  is  alluding  to.  What  has  been  done  to  investigate  these 
doctors,  because  I'm  thinking  in  Ennis,  Texas,  I  don't  know  of  a 
doctor  who  would  have  enough  patients  to  refer  $1  million  worth 
of  home  health  care  visits  in  a  1-year  time  period,  or  even  a  3 -year 
time  period,  for  that  matter. 

Mr.  Bowron.  Again,  there's  probably — including  Ms.  Dummit, 
which  I'll  defer  to  her  if  she  wants  to  add  to  this — but  there's  prob- 
ably future  witnesses  that'll  be  coming  up  that  can  speak  more  spe- 
cifically to  this. 

But  my  understanding  is  that  although  a  doctor  certifies  with  re- 
spect to  these  patients,  it's  based  on  a  review  of  records  and  notes 
and  things  kept  by  other  health  care  professionals,  as  opposed  to 
the  doctor  being  personally  familiar  with  what  the  hands-on  condi- 
tion of  the  person  might  be.  Now  I  guess  the  other  point  that  I 
would  want  to  make  
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Mr.  BARTON.  Well,  I  hope  that  is  not  the  way  it's  done  in  my 
home  town. 

Mr.  Bowron.  Well,  one  point  that  I  would  want  to  make.  We 
don't  want  to  leave  you  with  the  impression  that  the  records  that 
were  reviewed  by  people  to  determine  the  homebound  status  in- 
cluded any  information  that  they  were  in  the  child  care  business 
or  that  they  were  walking  two  or  three  miles  a  day  or  that  they 
were  lugging  portions  of  telephone  poles.  Obviously,  those  things 
were  not  in  the  record  that  was  reviewed  by  anyone  to  make  a  de- 
termination that  these  people  were  homebound. 

In  fact,  without  specificity  to  these  records,  I  mean,  my  guess 
would  be  that  the  records  probably  reflected  medical  conditions 
that  would  support  the  homebound  status. 

Mr.  Barton.  But  that's  something  the  subcommittee  is  going  to 
follow  up  on,  I  can  assure  you  of  that. 

Mr.  Stupak.  You  know,  I've  served  on  this  committee  3  years 
now.  We  did  the  ABC  thing  and  now  we're  here  with  another  one. 
We  just  threw  an  interim  payment  system  on  the  homebound, 
which  has  caused  quite  an  uproar  in  my  district  and  I'm  sure,  ev- 
eryone's district. 

The  seniors  are  feeling  that  we  are  taking  the  money  away  from 
them  because  there  are  truly  people  who  need  it,  like  Tom's  mother 
and  others,  but  yet  we  keep  coming  back  with  these  same  old  sto- 
ries. And  I'm  trying  to  get  to  it,  how  do  we  stop  it  so  next  year  I'm 
not  here  listening  about  someone  maybe  up  in  Michigan  doing  the 
same  thing. 

And  then  I  guess  that's  where  we're  going.  We  could  probably  sit 
here  till  the  cows  come  home  with  more  and  more  horror  stories. 
I'm  just  trying  to  figure  out  where  the  breakdown  in  the  system  is. 
Is  the  whole  system  completely  broken  down  that — I'm  lost,  and  I'd 
appreciate  if  Ms.  Johnstone  could  give  us  some  suggestions  on 
what  

Mr.  Klink.  If  the  gentleman  would  yield. 

Mr.  Barton.  And  we  do  have  a  pending  vote  and  I  want  to  let 
this  panel  go.  When  we  let  this  panel  go,  we're  going  to  take  a 
lunch  break  and  we  will  return  at  1  p.m.  So  the  next  panel  will 
convene  at  1  and  we're  going  to  finish  up  with  this  panel  in  the 
next  10  minutes. 

Mr.  Stupak.  Thank  the  panel. 

Mr.  Klink.  Yes,  going  along  with  what  the  gentleman  from 
Michigan  said,  in  other  words,  the  doctor,  before  he  signs  whatever 
he  has  to  sign  that  says  his  patient  is  homebound,  doesn't  have  to 
see  that  patient.  He  can  do  it  from  records.  I  guess  that's  what  Mr. 
Bowron  was  saying. 

Mr.  Barton.  But  somebody  has  to  certify  that  patient.  Some 
health  care  professional  has  to  certify  that  patient.  You  don't  get 
certified  as  needing  home  health  care  by  word  of  mouth.  I  could  be 
certified  as  homebound  under  that  system. 

Mr.  Klink.  Well,  the  gentleman  with  the  telephone  pole.  Maybe, 
before  he  got  injured,  he  could  carry  a  whole  telephone  pole. 

But  we  don't  know  that.  But  what  is  the  process,  and  would  it 
help  if  we  had  a  law  that  says  the  doctor  must  see  the  patient,  the 
doctor  must  then  be  responsible  for  an  accurate  definition  of  home- 
bound? 
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We  are  asking  for  some  guidance  on  that. 

Ms.  Dummit.  I  think  there  has  long  been  a  recognition  of  the  fact 
that  the  physician  oversight  isn't  all  what  it  should  be  in  terms  of 
the  home  health  benefit.  The  recent  BBA  did  include  a  provision 
that  on  a  home  health  beneficiary's  plan  of  care,  the  physician  is 
now  required  to  put  his  or  her  unique  Medicare  identifier. 

But  I  think  it's  long  been  recognized  that  the  qualifications  and 
being  eligible  for  Medicare  home  health  benefit  has  been  rather 
loosely  applied. 

Mr.  Klink.  The  question  that  the  chairman  and  I  were  talking 
about  earlier,  and  he  agreed  we  have  talked  all  around  this  and  I 
don't  think  we  have  answered  it  directly.  And  this  will  be  my  last 
question,  is  how  widespread  is  this  throughout  the  home  health 
care  industry?  How  indicative  are  the  problems  and  the  loose  defi- 
nitions that  we're  talking  about  here  in  regard  to  the  whole  home 
health  care  industry?  Is  Mid-Delta  and  ABC  Health  Care,  are  they 
together  extreme  cases  or  do  we  not  know  the  answer  to  that? 

Ms.  Dummit.  We  don't  know  the  exact  answer  to  that  question. 
But  certainly,  there  is  enough  evidence  to  indicate  that  more 
broadly,  that  there  are  medical  billing  abuses  in  the  home  health 
industry,  as  well  as  cost-reporting  abuses,  which  is  why  the  GAO 
has  stated  repeatedly  the  need  for  increased  program  integrity  ef- 
forts targeted  toward  the  home  health  industry  and  why  GAO  has 
also  supported  a  prospective  payments  system  for  home  health 
agencies. 

Mr.  Klink.  If  you  would  just  yield  for  a  moment.  The  problem 
is  if  we  put  together  a  prospective  payment  system,  it's  based  on 
all  these  inflated  costs. 

Ms.  Dummit.  Exactly,  exactly. 

Mr.  Klink.  You're  building  in  all  the  fraud. 

Ms.  Dummit.  No,  you're  exactly  right. 

Mr.  Klink.  And  that's  what's  going  to  drive  me  crazy.  We're 
building  in  the  Mercedes  and  the  Town  Cars  and  the  bonuses  and 
the  kickbacks. 

Ms.  Dummit.  There  clearly  is  a  need  in  developing  the  prospec- 
tive payment  system  to  base  this  on  fully  audited  costs  so  that 
these  kinds  of  costs  aren't  included  in  the  base  rate. 

Mr.  Barton.  Well,  the  problem  is  we  want  to  take  care  of  Con- 
gressman Sawyer's  mother.  And  in  attempting  to  set  up  a  fair  way 
to  take  care  of  his  mother,  we  have  created  a  system  that  allows 
unscrupulous  individuals  to  take  flagrant  advantage  of  the  system 
to  the  disadvantage  of  the  honest  providers  and  the  recipients  that 
need  the  care. 

Ms.  Johnstone.  Mr.  Chairman,  I  would  say  the  way  to  deal  with 
that  is  to  strongly  prosecute  those  people  who  are  the  flagrant  vio- 
lators, because  home  health  is  a  valuable  health  care  resource  for 
people  like  Mr.  Sawyer's  mother  and  others. 

Mr.  Barton.  We're  going  to  have  to  conclude  this  panel.  I've  got 
two  questions  that  I  want  GAO,  and  if  Ms.  Johnstone  wants  to  pro- 
vide answers  for  the  record.  Is  there  any  evidence,  No.  1,  that  kick- 
backs were  provided  to  these  doctors  for  referrals.  That's  the  first 
question. 

The  second  question  we've  not  talked  about,  and  it's  not  the  focus 
of  the  investigation,  but  the  report  on  page  5  indicates  that  Mrs. 


49 


Reed  also  set  up  a  political  action  committee  which  she  is  certainly 
entitled  to  do.  The  question  there  is  were  employees  coerced  into 
providing  funds  that  were  Medicare  reimbursed  to  that  political  ac- 
tion committee. 

So  if  the  GAO  would  respond  to  that  in  writing,  and  if  Ms. 
Johnstone  has  comments,  we'd  appreciate  that. 

We're  going  to  excuse  this  panel.  We  have  a  vote,  and  then  we're 
going  to  take  a  lunch  break.  We  will  reconvene  at  1  p.m. 

[The  following  was  received  for  the  record:] 

United  States  General  Accounting  Office 

Office  of  Special  Investigations 

April  14,  1998 

The  Honorable  Joe  Barton, 
Chairman 

Subcommittee  on  Oversight  and  Investigations 
Committee  on  Commerce 
House  of  Representatives 

Dear  Mr.  Chairman:  During  my  testimony  at  the  Subcommittee's  March  19, 
1998,  hearing  regarding  our  investigation  of  Mid-Delta  Home  Health's  improper 
Medicare-related  activities,  you  asked  that  we  respond  to  several  questions.  En- 
closed are  our  responses  to  those  questions  for  the  hearing  record. 

Should  you  require  further  information  in  this  matter,  please  contact  me  at  (202) 
512-7455  or  Assistant  Director  Barney  Gomez  of  my  staff  at  (202)  512-6722. 
Sincerely  yours, 

Eljay  B.  Bowron 
Assistant  Comptroller  General  for  Special  Investigations 

Enclosures 

Question:  Is  there  any  evidence  that  kickbacks  were  provided  to  physicians  for  re- 
ferrals? 

Answer:  As  we  stated  during  the  hearing,  we  were  told  by  former  Mid-Delta  Com- 
munity Education  employees  that  they  had  given  Christmas  gifts  to  physicians.  In 
addition,  our  investigation  revealed  that  Mid-Delta  Community  Education  staff  in- 
vited physicians  and  their  staff  to  Mid-Delta  offices  and  provided  breakfasts  and 
luncheons  to  them  during  "educational"  briefings. 

We  did  not  receive  any  allegations,  or  develop  any  information,  that  would  indi- 
cate that  any  monetary  kickbacks  were  provided  to  a  physician. 

Question:  Were  employees  coerced  into  providing  Medicare-reimbursable  funds  to 
the  political  action  committee? 

Answer:  Current  and  former  employees  told  us  that  they  felt  pressured  or  coerced 
into  returning  leave  and  bonus  money  back  to  the  company.  Mrs.  Reed  told  employ- 
ees that  one  recipient  of  the  funds  would  be  the  political  action  committee. 

Question:  How  many  disallowances  did  the  fiscal  intermediary  make  during  the 
period  covered  by  your  investigation  (1993-1996)? 

Answer:  In  summary,  after  the  audit  of  the  1993  cost  report,  Mid-Delta  received 
an  additional  $579,055.  For  1994,  charges  of  $254,312  were  disallowed;  and  for 
1995,  charges  of  $537,992  were  tentatively  disallowed.  The  1995  cost  report  audit 
has  not  been  finalized;  therefore,  the  total  1995  amounts  are  pending. 

The  fiscal  intermediary  has  not  begun  its  review  of  1996  cost  reports;  therefore, 
there  are  no  disallowances  to  report  for  1996.  However,  disallowances  for  years  1993 
through  1995  are  attached  in  schedules  entitled  "Summary  of  Cost  Adjustments, 
Mid-Delta  Home  Health,  Inc.,  [Fiscal  Year  Ending]  FYE  12/31/93,"  "Summary  of 
Cost  Adjustments,  Mid-Delta  Home  Health,  Inc.,  FYE  12/31/94,"  and  "Summary  of 
Cost  Adjustments,  Mid-Delta  Home  Health,  Inc.,  FYE  12/31/95."  The  fiscal 
intermediary  provided  the  schedules. 

Each  schedule  lists  the  following  for  P&T  Management  and  the  two  Mid-Delta 
Home  Health  corporations  (Belzoni  and  Charleston):  expenses  claimed  by  Mid-Delta 
for  reimbursement  and  a  summary  of  adjustment.  Disallowed  costs  or  charges  to 
Medicare  are  shown  in  parentheses.  Costs  added  or  increased  are  shown  without  pa- 
rentheses. 
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Summary  of  Cost  Adjustments— Mid-Delta  Home  Health,  Inc. 

FYE:  12/31/93 


Mid-Delta  Mid-Delta 
Charleston 

Expense  Summary  of  Adjustment  HO-7460       #25-7115  #25-7311 

Office  Supplies    Adjust  for  lack  of  documentation  and  costs  not  related 

to  patient  care. 

Office  Equipment          Adjust  for  lack  of  documentation  and  to  capitalize  as- 
sets. 

Repairs  &  Maintenance    Adjust  for  lack  of  documentation  

Auto   Adjust  for  lack  of  documentation   (22,097) 

Auto   Adjust  to  the  allowable  cost  of  the  related  party   

Auto   Adjust  to  a  reasonable  and  allowable  amount  

Community  Awareness     Adjust  for  lack  of  documentation  and  costs  considered 
promotional  in  nature. 

Board  Expense    Adjust  for  lack  of  documentation  

Dues  &  Subs   Adjust  for  lack  of  documentation  

Education  Expense         Adjust  for  lack  of  documentation  

Salaries   Adjust  for  unapproved  direct  assignment  of  cost   342,754      (293,340)  (49,414) 

Rent    Adjust  to  agree  to  the  cost  of  the  related  party 

Depreciation   Adjust  to  correct  the  assets'  useful  lives  

Equipment  Lease    Reclass  expense  to  the  correct  provider  

Equipment  Lease          Adjust  for  late  charges,  for  an  amount  recorded  twice,      10,895       (13,384)  803 

for  a  deposit  and  to  properly  state  the  expense  in  the 
correct  facility. 

Interest   Adjust  to  agree  to  audit  calculations    (3,799) 

Interest   Disallow  related  party  interest  expense    (2,985)  (5,233) 

Interest   Disallow  interest  expense  provider  claims  was  excluded  (35,916) 

from  a  prior  period  cost  report. 

Pension    Adjust  to  agree  to  the  audit  analysis   36        18,279  54,000 

Professional  Fees          Adjust  for  lack  of  supporting  documentation    (712)  (3,012) 

Professional  Fees          Reclass  cost  to  the  proper  facility   353  (353) 

Inservice   Adjust  for  lack  of  documentation   (1,409) 

Office  Lease   Adjust  to  correct  a  computation  error  and  to  amortize  (8,051) 

prepaid  finance  charges. 

Utilization  Review          Adjust  for  a  cost  not  incurred   (200) 

Taxes  &  Licenses          Adjust  for  non-allowable  income  taxes,  franchise  taxes  (2,513) 

and  tax  penalties. 

Home  Office    To  remove  management  fees  paid  to  a  related  party   (1,619,552)  (250,595) 

Home  Office    To  include  the  allowable  home  office  cost  allocation    2,259,489  274,685 

Total  Adjustments-Home  Office   257,049 


P&T  Mgmt 

nu-  /  <H)U 

Belzoni 

(2,142) 

(9,336) 

(520) 

(22,097) 

3,584 

(3,670) 

(2,842) 

3,557 

(22,912) 

(13,861) 

(6,321) 

(502) 

(6,992) 

342,754 

(293,340) 

(9,506) 

1,454 

335 

(9,952) 

9,952 

10,895 

(13,384) 

Total  Adjustments-Agencies  (Home  Office  Included)   295,393  26,613 


Summary  of  Cost  Adjustments — Mid-Delta  Home  Health,  Inc. 

FYE:  12/31/94 


P&T  Mgmt 

Expense                               Summary  of  Adjustment  HO-7460 

Office  Supplies             Offset  miscellaneous  revenue   (1,257) 

Office  Supplies             Offset  late  fees   (733) 

Pension                    Adjust  expenses  for  overfunding  of  plan    (4,277) 

Auto                      Adjust  for  lack  of  documentation   (10,980) 

Auto                     Adjust  lease  for  Mercedes-Benz  for  cost  not  reasonable,  (4,462) 

necessary  of  related  to  patient  care. 

Auto                      Adjust  lease  for  Lincoln  Town  Car  for  lack  of  docu-  (422) 

mentation. 

Auto                      Adjust  depreciation  expense  for  Mercedes  and  Lincoln  (5,379) 

due  to  lack  of  documentation. 

Depreciation               Adjust  to  agree  to  providers  records   (5,454) 

Community  Awareness     Adjust  for  items  not  reasonable,  necessary  or  related  to  (14,297) 

patient  care. 

Community  Awareness     Adjust  for  lack  of  documentation   (23,042) 


Mid-Delta  Mid-Delta 
Belzoni  Charleston 
#25-7115  #25-7311 


(142) 
(24,640) 


(2,244) 
(887) 


(1,867) 


(5,812) 
(1,113) 
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Summary  of  Cost  Adjustments — Mid-Delta  Home  Health,  Inc. — Continued 

FYE:  12/31/94 


Mid-Derta  Mid-Delta 
P&T  Mgmt       Betaoni  Charleston 

Expense  Summary  of  Adjustment  HO-7460        #25-7115  #25-7311 

Continuing  Education  Adjust  for  improper  accounting  practices  and  procedures  (7.369) 

Compensation    Adjust  to  an  amount  considered  reasonable    (74,003) 

Lease  Equipment    Adjust  to  remove  all  expenses  related  to  capital  lease  (11,627) 

assets. 

Rent   Adjust  to  cost  of  related  party   (3.519) 

Rent    Adjust  for  prepaid  rent    (3,874) 

Taxes  &  Licenses    To  reclassify  to  proper  provider  

Home  Office    To  adjust  to  final  home  office  cost  statement  


Total  Adjustments-Home  Office  (166,821) 


Total  Adjustmerrt-Asencies  (Home  Office  Included)  (74,104)  (13,387) 


(5,177)  (1,329) 

(23,128)  (2,728) 

1,095  (1,095) 
(15,249)  699 


Summary  of  Cost  Adjustments  (PROPOSED)— Mid-Delta  Home  Health,  Inc. 

FYE:  12731/95 


Mid-Derta  Mid-Delta 
P&T  Mgmt        Belzoni  Charleston 

Expense  Summary  of  Adjustment  HO-7460       #25-7115  #25-7311 


Administrative   Offset  late  fees   (672)  (42)  (366) 

Pension    Adjust  to  reflect  amount  incurred  per  pension  state-     (24,888)       (96,201)  62,067 

ments. 

Auto   Adjust  to  reflect  business  use  only   1 

Recruitment    Adjust  for  costs  not  necessary  or  related  to  patient  care  (2,507) 

Community  Awareness     Adjust  for  costs  not  reasonable,  necessary  or  related  to  (9,678) 
patient  care. 

Salaries    Adjust  to  salary  cost  incurred  per  the  941  tax  returns  ...  (196,505) 

Payroll  Tax    Adjust  to  payroll  tax  expense  incurred  per  the  941  tax  (71,548) 

returns. 

Owner's  Comp   Adjust  to  reflect  reasonable  compensation   (147,217) 

Equipment  Lease           Adjust  for  costs  not  related  to  patient  care  and  having  (2,508) 

inadequate  supporting  documentation. 

Rent    Adjust  to  cost  of  related  party   (987)         7,237  (587) 

Interest   Offset  interest  income  against  interest  expense    (17,457)  (5,534) 

Depreciation    Adjust  for  undocumented  depreciation  expense    (10,668) 

Loss   Adjust  for  undocumented  loss  on  disposal  of  assets    (19,931) 


 TotaJ  Adjuttments   (456.510)      (137,062)  55,580 

'Prowler  is  submitting  additional  documentation  for  this  area.  An  adjustment  is  needed,  but  the  amount  is  still  pending, 
NOTI:  The  above  cost  reports  have  not  been  finalized.  These  adjustments  have  only  been  proposed  based  on  work  done  to  date. 

[Whereupon,  at  12:10  p.m.,  the  subcommittee  recessed  for  lunch 
to  reconvene  at  1  p.m.,  the  same  day.] 

AFTERNOON  SESSION 

Mr.  Barton.  The  subcommittee  will  come  to  order. 

We  will  continue  our  hearing  on  home  health  care  generally,  and 
Mid-Delta  specifically.  On  our  second  panel  today,  we  have  Mrs. 
Linda  Ruiz,  who  is  the  Director  of  Program  Integrity,  Health  Care 
Financing  Administration.  We  have  Mr.  George  Grob — is  that  cor- 
rect?—Grob,  the  Deputy  Inspector  General  of  the  Office  of  the  In- 
spector General's  Office  of  Evaluations  and  Inspections  with  the 
Department  of  Health  and  Human  Services.  And,  we  have  Mrs. 
Sue  Pearcy,  who's  the  vice-president  for  Medicare  Integrity,  Pro- 
gram Operations,  Palmetto  Government  Benefits  Administrator. 
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I  think  each  of  you  know  that  we  take  all  testimony  under  oath. 
Are  each  of  you  prepared  to  testify  under  oath? 

You  also  know  youVe  got  the  right  to  be  advised  by  counsel.  Do 
any  of  you  wish  to  be  advised  by  counsel  during  your  testimony? 

Please  stand  and  raise  your  right  hand. 

[Witnesses  sworn.] 

Your  testimony's  going  to  be  included  in  the  record  in  its  en- 
tirety. 

We'll  start  with  Mrs.  Ruiz.  I'm  going  to  ask  that  you  try  to  sum- 
marize your  testimony  in  about  7  minutes  or  less.  Obviously,  if  you 
need  a  little  bit  more  time,  we'll  be  lenient.  We're  through  voting 
for  the  day,  and  I  don't  know  about  Mr.  Klink,  but  I  have  an  air- 
plane to  catch,  so  my  mind  is  wonderfully  focused  on  trying  to  con- 
clude this  hearing  by  2:30,  if  at  all  possible. 

Mrs.  Ruiz. 

TESTIMONY  OF  LINDA  A  RUIZ,  DIRECTOR  OF  PROGRAM  IN- 
TEGRITY, HEALTH  CARE  FINANCING  ADMINISTRATION; 
GEORGE  F.  GROB,  DEPUTY  INSPECTOR  GENERAL,  OFFICE 
OF  THE  INSPECTOR  GENERAL,  OFFICE  OF  EVALUATIONS 
AND  INSPECTIONS,  DEPARTMENT  OF  HEALTH  AND  HUMAN 
SERVICES;  SUE  PEARCY,  VICE-PRESIDENT,  MEDICARE  IN- 
TEGRITY, PROGRAM  OPERATIONS,  PALMETTO  GOVERN- 
MENT BENEFITS  ADMINISTRATOR 

Ms.  Ruiz.  Okay.  I'm  sure  I  won't  take  the  seven,  but  I  think  from 
this  morning's  panel  that  you  may  have  some  questions,  so  I'll  just 
reserve  and  hold  on  to  that. 

Thank  you,  Mr.  Chairman  and  members  of  the  subcommittee  for 
inviting  us  here  to  testify  on  this  very  important  subject,  one  which 
we've  spent  a  lot  of  time  talking  with  you  about,  and  I'm  sure  we'll 
continue  to. 

As  you  know,  I  am  Linda  Ruiz,  director  of  Program  Integrity  at 
HCFA.  Our  administrator,  Nancy  Ann  Min  DeParle,  has  made 
fighting  fraud,  waste,  and  abuse  one  of  her  top  priorities,  and  she 
asked  me  to  send  her  regrets  to  you  today  that  she  was  unable  to 
testify  herself  at  this  hearing,  which  she  very  much  wanted  to  do, 
but  she  had  a  prior  commitment  to  another  committee. 

What  we  heard  today  highlights  the  serious  problems  we  are 
tackling  in  home  health  care.  This  is  a  critically  needed  service  for 
many  beneficiaries,  and  many  agencies  are  completely  honest.  But, 
there  are  far  too  many  examples  of  blatant  fraud  and  abuse  like 
the  situation  that  we  heard  about  today. 

We  appreciate  the  great  deal  of  work  that  the  GAO  put  into  un- 
covering the  situation  we  heard  about.  They  invested  many  hours 
and  conducted  extensive  personal  interviews  with  employees  and 
former  employees  of  the  home  health  agency  to  uncover  this  case, 
something  that  we  have  some  difficulty  doing.  We  would  like  noth- 
ing more  than  to  have  the  resources  and  authority  ourselves  to  do 
the  kind  of  intensive  investigation  the  GAO  did,  so  that  we  could 
uncover  these  kinds  of  cases  on  our  own.  We  do  not  have  criminal 
investigative  authority,  and  we  are  extremely  grateful  when  the 
GAO,  the  HHS  inspector  General,  and  other  law  enforcement  part- 
ners expose  these  kinds  of  cases.  On  our  own,  however,  we  do  set 
records  for  prevention  and  collection  of  inappropriate  payments. 
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And,  with  our  law  enforcement  partners,  we  have  set  records  for 
conviction,  restitutions,  and  removal  of  bad  providers  from  our  pro- 
gram. But,  there's  clearly  much  more  that  we  can  and  should  do, 
and  I  know  that's  why  we're  here  today  and  why  we  will  have  con- 
tinuing conversations  with  you. 

HCFA's  resources  for  payment  safeguard  activities  are  limited. 
GAO  was  able  to  devote  considerable  resources  in  their  investiga- 
tion of  this  one  agency,  resources  that  HCFA  and  our  contractors 
cannot  always  afford  to  apply  to  every  case  that  arises,  and,  con- 
sequently, we  must  make  hard  choices. 

We  used  statistical  analyses  to  identify  providers  most  likely  to 
be  problems.  And,  in  fact,  we  have  done  analyses  very  similar  to 
the  ones  that  the  GAO  did  that  led  them  to  take  a  look  at  Mid- 
Delta.  The  result  of  the  kind  of  work  that  HCFA  has  been  doing 
is  a  very  high  return  on  our  investment.  In  1997,  about  $17  for 
every  $1  spent  on  program  integrity.  So,  even  with  our  constraints, 
we  have  identified  many  problem  providers.  In  1997,  $7.5  billion 
was  either  returned  to  the  trust  funds  or  prevented  from  being 
paid  out  as  a  result  of  our  payment  safeguard  activities.  And,  with 
our  law  enforcement  partners,  another  $1  billion  was  returned  to 
the  Medicare  trust  fund. 

We  believe  that  part  of  our  success  is  due  to  the  new  tools  that 
Congress  gave  us  in  both  the  Health  Insurance  Portability  and  Ac- 
countability Act  and  the  Balanced  Budget  Act.  The  President  is 
now  seeking  legislation  to  let  us  collect  user  fees  from  providers  to 
pay  for  more  audits,  medical  reviews,  and  other  essential  fraud- 
fighting  efforts.  Resources  for  these  efforts  are  strained,  as  our 
workload  has  exploded,  and  part  of  that  is  due  to  our  program 
management  appropriation  shrinking.  That  is  why  it  is  vitally  im- 
portant that  Congress  give  HCFA  authority  to  cover  these  costs 
with  user  fees  so  that  we  can  do  what  we  must  to  fight  fraud, 
waste,  and  abuse. 

Fighting  fraud,  waste,  and  abuse,  as  you  know,  is  one  of  our 
highest  priorities.  Earlier  this  week,  HCFA  convened  a  national 
conference  to  identify  best  practices  in  fighting  fraud,  waste,  and 
abuse.  The  conference  brought  together  representatives  from  pri- 
vate industry,  law  enforcement,  health  care  providers,  bene- 
ficiaries, and  members  and  staff  from  Congress,  to  discuss  ways  to 
fight  fraud,  and  we  learned  a  great  deal.  Chairman  Barton,  we  es- 
pecially appreciated  having  you  there  to  lend  your  insight  and  en- 
couragement. I  think  people  liked  your  jokes  as  well. 

We  listened  to  these  experts,  and  we  are  now  working  to  incor- 
porate what  we  learned  into  our  own  program  integrity  strategy 
and  will  be  coming  out,  within  the  near  future,  with  a  comprehen- 
sive plan  on  what  we  are  going  to  tackle  next  and  how  we  will  do 
that.  And,  we  welcome  input  from  this  committee  and  other  Mem- 
bers of  Congress  in  creating  that  plan. 

We  have  halted  a  great  deal  of  unscrupulous  provider  practices 
since  President  Clinton  initiated  our  crackdown  on  fraud,  waste, 
and  abuse.  However,  the  very  nature  of  health  fraud  demands  that 
we  continuously  find  new  ways  to  stay  a  step  ahead  of  those  who 
would  misuse  Medicare  trust  fund  dollars. 

Each  Medicare  dollar  spent  fraudulently  is  a  direct  drain  on  the 
resources  needed  to  provide  health  care  for  our  Nation's  seniors. 
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We  have  growing  momentum  in  our  fight  against  fraud,  and  we 
hope  to  build  on  this  momentum  with  new  ideas,  better  tools,  and 
the  resources  we  need  to  stop  fraud  and  ensure  that  the  Medicare 
trust  fund  remains  solvent  for  generations  to  come. 

We  look  forward  to  working  with  our  partners  in  Congress,  who 
are  as  outraged  by  health  care  fraud  and  abuse  as  we  are.  To- 
gether, we  believe,  we  can  develop  the  needed  legislation  and  find 
the  necessary  resources.  Together  we  can  catch,  stop,  and  punish 
fraudulent  providers.  And,  together  we  can  work  toward  preventing 
waste,  fraud,  and  abuse  in  the  first  place. 

The  last  thing  I  would  like  to  say  is  that  the  Administrator  spe- 
cifically asked  me  to  update  you  on  the  status  on  the  Home  Health 
Surety  Bond.  The  comment  period  on  our  regulation  closed  March 
6,  and  we  are  now  analyzing  the  comments  and  developing  our 
final  rule,  which  we  will  publish  as  soon  as  possible.  As  you  know, 
we  got  the  first  rule  out  in  record  time,  and  we  are  hoping  that  we 
can  turn  the  final  rule  around  as  quickly  as  possible.  Home  health 
agencies  must  have  bonds  60  days  after  publication  of  that  final 
rule. 

We  also  have  done  a  survey  of  our  intermediaries  to  find  out  how 
many  home  health  agencies  currently  in  the  program  have  been 
able  to  get  bonds,  and  what  we  have  learned  in  the  first  week  of 
the  survey  is  that  about  a  third  of  the  agencies  have  received 
bonds.  We  are  getting  weekly  reports  on  this,  and  we'll  be  happy 
to  keep  you  apprised  of  the  status. 

And,  with  that,  I'll  conclude  with  my  remarks  and  refer  you  to 
our  full  testimony. 

[The  prepared  statement  of  Linda  A.  Ruiz  follows:] 

Prepared  Statement  of  Linda  A.  Ruiz,  Director  of  Program  Integrity,  HCFA 

INTRODUCTION 

Chairman  Barton  and  Members  of  the  Subcommittee,  thank  you  for  convening 
this  hearing  today  to  talk  about  one  of  our  highest  priorities  at  the  Health  Care  Fi- 
nancing Administration  (HCFA):  combating  waste,  fraud  and  abuse  in  Medicare's 
home  health  benefit.  It  is  a  pleasure  to  discuss  this  important  topic  with  you  and 
our  other  partners  in  the  fight  against  fraud:  the  General  Accounting  Office  (GAO) 
and  the  Department  of  Health  and  Human  Services'  Office  of  the  Inspector  General 
(OIG). 

Congress  designed  the  home  health  benefit  to  provide  care  that  is  related  to  the 
treatment  of  a  specific  illness  or  injury  in  the  course  of  responding  to  an  acute  epi- 
sode. To  receive  home  health,  a  beneficiary  must  be  under  the  care  of  a  physician 
who  has  certified  that  medical  care  in  the  home  is  necessary  and  who  has  estab- 
lished a  plan  of  care.  Furthermore,  the  beneficiary  must  be  confined  to  the  home 
and  must  need  intermittent  skilled  nursing  care,  or  physical  therapy,  or  speech  lan- 
guage pathology  services,  or  have  a  continuing  need  for  occupational  therapy.  If 
these  requirements  are  met,  Medicare  will  pay  for: 
— skilled  nursing  care  on  a  part-time  or  intermittent  basis 
— physical  and  occupational  therapy,  speech  language  pathology  services 
— medical  social  services 

— home  health  aide  services  for  personal  care  related  to  the  treatment  of  the  bene- 
ficiary's illness  or  injury,  on  a  part-time  or  intermittent  basis 

— medical  supplies  and  durable  medical  equipment  (DME  has  a  20  percent  bene- 
ficiary co-insurance) 

Medicare's  home  health  benefit  is  crucial  to  the  4  million  beneficiaries  who  receive 
care  at  home.  Compared  to  the  rest  of  the  Medicare  population,  home  health  pa- 
tients are  more  likely  to  be  female  and  to  live  alone.  These  patients  also  tend  to 
be  poor;  43  percent  have  incomes  below  $10,000.  In  addition,  home  health  users  are 
more  likely  to  have  2  or  more  activities  of  daily  living  impairments,  and  rate  their 
health  status  as  poor. 
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Home  health  beneficiaries  receive  services  that  greatly  improve  their  quality  of 
life.  The  benefit  helps  these  patients  recuperate  in  their  own  homes.  Sophisticated 
medical  treatments  that  were  once  only  possible  in  a  hospital  are  now  available  to 
patients  at  home.  Beneficiaries  are  receiving  these  services  from  the  Nation's  10,500 
home  health  agencies.  The  majority  of  these  agencies  employ  honest,  hard-working 
people  who  provide  top-quality  care  to  our  beneficiaries. 

WASTE,  FRAUD  AND  ABUSE  IN  HOME  HEALTH 

Along  with  the  successes  of  the  home  health  benefit,  many  problems  have  been 
identified.  Home  health  patients  are  particularly  at  risk  of  victimization  by  bad  ac- 
tors, and  spending  has  grown  sicnificantly  since  1990.  In  1990,  Medicare  program 
payments  for  home  health  benefits  totaled  $4.7  billion  (in  1997  dollars)  representing 
3  percent  of  all  Medicare  payments.  By  1997,  home  health  payments  grew  to  $17.2 
billion,  accounting  for  almost  9  percent  of  all  Medicare  expenditures.  During  the 
same  time  period,  average  visits  per  beneficiary  more  than  doubled  from  36  to  80. 
Home  healtn  spending  grew  at  an  average  annual  rate  of  more  than  20  percent  from 
1990-1997.  In  addition,  the  number  of  home  health  agencies  went  from  5,700  in 
1990  to  over  10,500  in  1997.  While  some  of  this  growth  is  due  to  court  interpreta- 
tions, demographics,  and  medical  advances,  a  significant  amount  cannot  be  ex- 
plained by  these  factors  alone. 

The  OIG  and  the  GAO  have  found  high  levels  of  inappropriate  home  health  bil- 
lings in  numerous  studies.  In  the  July  1997  report,  Results  of  the  Operation  Restore 
Trust  Audit  of  Medicare  Home  Health  Services  in  California,  Illinois,  New  York  and 
Texas,  OIG  evaluated  a  sample  of  3,745  services  in  250  home  healtn  claims  in  four 
states  and  estimated  that  40  percent  of  the  services  did  not  meet  Medicare  reim- 
bursement requirements.  Similarly,  GAO  noted  significant  levels  of  inappropriate 
billings  in  the  June  1997  report,  Medicare:  Need  to  Hold  Home  Health  Agencies 
More  Accountable  for  Inappropriate  Billings.  A  review  of  80  high-dollar  claims  in 
one  state  revealed  that  43  percent  of  the  claims  should  have  been  partially  or  totally 
denied,  and  the  HCFA  contractor  subsequently  denied  them. 

Faced  with  evidence  of  increasing  waste,  fraud  and  abuse  in  the  home  health  ben- 
efit, we  took  steps  to  combat  the  problem  beginning  in  mid  1990s.  Only  a  few  years 
later,  we  are  achieving  success  in  increasing  fraud  and  abuse  investigations,  indict- 
ments, convictions,  fines,  penalties  and  restitutions.  Operation  Restore  Trust  and 
the  Health  Insurance  Portability  and  Accountability  Act  are  early  anti-fraud  weap- 
ons that  already  are  proving  very  successful. 

Operation  Restore  Trust,  launched  by  President  Clinton  in  1995,  was  a  two-year 
comprehensive  anti-fraud  initiative  in  five  kev  states  designed  to  test  the  success 
of  several  innovations  in  fighting  fraud  and  abuse  in  Medicare.  During  this  phase, 
Operation  Restore  Trust  accomplished  measurable  successes:  identifying  $23  in 
overpayments  for  every  $1  spent  looking  at  home  health  care,  hospices,  skilled  nurs- 
ing facilities  and  suppliers  ox  DME. 

Last  year,  using  new  Health  Insurance  Portability  and  Accountability  Act  authori- 
ties, nearly  $1  billion  was  returned  to  the  Medicare  Trust  Fund,  thanks  to  our  part- 
nership with  the  OIG,  Department  of  Justice,  and  state  and  local  authorities.  Medi- 
care alone  saved  an  estimated  $7.5  billion  in  FY  97 — mostly  by  preventing  inappro- 
priate payments — through  audits,  medical  reviews,  and  ensuring  that  Medicare  does 
not  pay  for  claims  owed  by  private  insurers.  Health  fraud  convictions  are  up  nearly 
20  percent  and  the  number  of  civil  health  fraud  cases  increased  61  percent. 

Despite  the  successes  from  Operation  Restore  Trust  and  the  Health  Insurance 
Portability  and  Accountability  Act,  we  know  that  much  more  remains  to  be  done  to 
combat  waste,  fraud  and  abuse  in  home  health.  Until  these  two  measures,  the  Bal- 
anced Budget  Act  and  the  President's  recent  anti-fraud  initiatives,  home  health  pro- 
vider requirements,  the  oversight  process  and  reimbursement  policy  had  not 
changed  significantly  since  the  benefit's  creation  in  1966.  Yet  the  benefit  itself  has 
undergone  significant  changes  throughout  this  time.  It  has  experienced  sizeable 
growth  in  the  number  of  beneficiaries  receiving  the  service,  and  in  the  amount  of 
expenditures,  and  undergone  various  legislative  and  judicial  changes.  While  the  ma- 
jority of  home  health  agencies  continues  to  be  legitimate,  this  provider  group  has 
also  experienced  changes;  an  alarming  number  of  unscrupulous  agencies  have  en- 
tered the  program. 

Armed  with  the  new  weapons  forged  in  the  anti-fraud  initiatives  and  recent  legis- 
lation, HCFA  looks  forward  to  continuing  our  work  with  Congress,  GAO,  OIG,  fed- 
eral and  State  enforcement  agencies,  and  other  State  and  local  officials,  in  the  fight 
against  waste,  fraud  and  abuse.  Given  the  scope  of  the  problems,  we  welcome  the 
assistance  and  skills  of  these  critical  partners  to  root  out  fraud  in  the  home  health 
benefit. 
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HCFA'S  program  integrity  strategy 

In  a  broad  sense,  the  Administration  is  pursuing  a  four-part  strategy  intended  to 
deter  fraud  and  abuse  on  every  front — our  strategy  focuses  on  prevention,  early  de- 
tection, coordination,  and  enforcement. 

Prevention  means  paying  right  the  first  time,  the  most  desirable  approach.  Pre- 
vention is  the  best  means  to  guarantee  the  initial  accuracy  of  both  claims  and  pay- 
ments, and  to  avoid  having  to  "pay  and  chase,"  a  lengthy,  uncertain  and  expensive 
process. 

Early  detection  is  a  second  key  ingredient  of  our  approach.  We  can  identify  pat- 
terns of  fraudulent  activity  early  by  using  data  to  monitor  unusual  billing  patterns 
and  other  indicators  of  tne  integrity  and  financial  status  of  providers,  promptly 
identifying  and  collecting  overpayments,  and  making  appropriate  referrals  to  law 
enforcement. 

Coordination  with  our  partners  is  another  important  way  we  can  maximize  our 
success.  Through  Operation  Restore  Trust,  we  learned  the  importance  of  working 
closely  with  the  States,  the  Department  of  Justice,  including  the  FBI,  the  OIG,  the 
private  sector  to  share  information  and  tactics  for  fighting  fraud  and  abuse. 

Finally,  when  we  find  "bad  apples"  among  our  many  good  providers,  we  must  take 
enforcement  action  against  them,  including  suspension  of  payment,  referral  to  the 
OIG  for  potential  exclusion  from  the  program,  disenrollment,  collection  of  overpay- 
ments, and  imposition  of  civil  money  penalties.  Investing  in  prevention,  early  detec- 
tion and  enforcement  has  a  proven  record  of  returns  to  the  Medicare  Trust  Fund. 
Based  on  HCFA's  estimates,  every  dollar  spent  by  our  Medicare  contractors  using 
these  methods  yielded  $14  in  return  in  FY  1996. 

Prevention,  detection,  coordination,  and  enforcement — these  terms  are  more  than 
just  buzzwords  or  campaign  phrases.  They  are  the  cornerstones  for  HCFA's  anti- 
fraud  strategy,  which  we  are  aggressively  applying  in  the  fight  against  fraud,  waste, 
and  abuse  in  home  health. 

ONGOING  ANTI-FRAUD  INITIATIVES 

The  Balanced  Budget  Act  of  1997 

With  the  support  of  many  Members  of  this  Committee,  the  Balanced  Budget  Act 
made  the  most  significant  changes  in  Medicare  and  Medicaid  since  they  were  en- 
acted more  than  30  years  ago.  This  budget  agreement  is  a  major  step  forward  by 
Congress  and  the  Administration  in  the  effort  to  preserve  the  home  health  benefit, 
and  strengthen  Medicare  overall.  We  are  pleased  to  have  the  new  authorities  con- 
tained in  the  agreement,  and  are  already  putting  in  place  significant  new  tools  to 
fight  fraud,  waste  and  abuse. 

Among  these  are  the  authority  to:  bar  felons  from  participating  in  Medicare,  re- 
quire a  surety  bond  of  at  least  $50,000  for  home  health  agencies,  require  home 
health  agencies  to  bill  based  on  the  place  the  service  was  provided  rather  than  from 
a  more  expensive  central  office,  close  a  home  health  eligibility  loophole  based  on 
blood  draws,  establish  home  health  payment  reforms,  and  require  health  care  pro- 
viders applying  to  participate  in  Medicare  to  provide  their  Social  Security  numbers 
and  their  employer  identification  numbers  so  HCFA  can  check  an  applicant's  his- 
tory. Some  of  these  key  provisions  are  described  below. 

We  estimate  that  the  provision  closing  a  loophole  which  allowed  home  health 
agencies  to  bill  in  high  cost  areas,  will  save  the  Medicare  program  millions  of  dol- 
lars. Although  many  of  the  Medicare  beneficiaries  are  served  by  satellite  offices  of 
the  home  health  agency  in  rural  areas  where  the  reimbursement  rates  for  their 
services  are  much  less,  agencies  would  bill  the  services  from  an  urban  office  where 
the  reimbursement  rates  are  much  higher.  The  Balanced  Budget  Act  requires  Medi- 
care to  pay  for  home  health  services  based  on  where  the  service  was  provided  rather 
than  the  location  of  the  agency's  billing  office,  typically  an  urban  area.  This  provi- 
sion was  implemented  October  1997. 

The  Balanced  Budget  Act  closed  another  loophole  in  home  health.  Prior  to  the 
budget  agreement,  venipuncture  for  a  blood  draw  triggered  the  potential  for  vir- 
tually unlimited  home  health  visits  even  when  the  beneficiary  had  no  skilled  medi- 
cal needs.  Medicare  still  pays  for  blood  draws  that  are  not  associated  with  home 
health  services.  This  service  will  be  paid  under  Part  B  rather  than  under  the  home 
health  benefit.  If  a  beneficiary  is  unable  to  travel  to  a  laboratory  or  a  physician's 
office  for  the  blood  draw,  Medicare  Part  B  will  pay  for  a  technician  to  travel  to  the 
beneficiary's  residence  to  draw  blood.  Alternatively,  a  physician,  nurse  practitioner, 
clinical  nurse  specialist  or  a  physician  assistant  can  conduct  a  home  visit  and  draw 
blood  when  they  examine  the  beneficiary. 
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Medical  review  staff  at  HCFA's  contractors  found  numerous  examples  of  abuse  as- 
sociated with  venipuncture.  For  example,  the  contractors  discovered  cases  where 
beneficiaries  were  taking  a  blood  thinning  drug,  but  needed  no  other  skilled  treat- 
ment. Physicians  ordered  skilled  nursing  visits  to  draw  blood  for  laboratory  testing 
(for  adjustment  of  drug  dose),  and  home  health  aide  services  for  these  individuals. 
In  one  case,  there  was  no  evidence  that  the  patient  needed  skilled  treatment  but 
skilled  nursing  visits  were  prescribed  1-2  times  per  week,  and  a  home  health  aide 
was  ordered  for  12  hours  a  day,  7  days  a  week  to  assist  in  showering,  meal  prepara- 
tion, shopping,  laundry,  housekeeping,  safety  supervision,  and  escorting.  The 
venipuncture  provision  targets  this  inappropriate  use  of  home  health  services.  It 
also  ensures  that  beneficiaries  receive  care  that  is  covered  under  law  by  focusing 
limited  Medicare  resources  on  the  mandate  to  serve  persons  with  medical  and  reme- 
dial care  needs,  rather  than  those  requiring  only  supportive  services.  The 
venipuncture  provision  went  into  effect  February  5,  1998. 

The  Balanced  Budget  Act  also  includes  major  reforms  in  home  health  payment. 
Historically,  home  health  agencies  have  been  paid  on  the  basis  of  reasonable  costs. 
Within  the  home  health  cost  limits,  HCFA  was  required  to  pay  the  agency  the  cost 
it  incurred  in  providing  care.  This  type  of  payment,  known  as  cost-based  reimburse- 
ment, has  been  widely  criticized.  There  is  no  incentive  for  operating  efficiently, 
minimizing  costs,  or  controlling  the  number  of  visits  supplied. 

Under  the  Balanced  Budget  Act,  an  interim  payment  system  took  effect  October 
1,  1997,  that  will  pay  agencies  the  lower  of  their  actual  costs,  or  one  of  two  aggre- 
gate limits.  The  first  is  an  aggregate  limit  based  on  per  visit  costs  that  encourages 
operating  efficiency.  The  second  is  a  new  aggregate  per  beneficiary  limit  that  en- 
courages efficiency  in  care  planning  and  delivery.  The  Balanced  Budget  Act  requires 
Medicare  to  move  to  a  prospective  payment  system  to  control  costs,  and  ensure  qual- 
ity and  access  to  care  by  October  1,  1999,  a  target  HCFA  is  working  hard  to  meet. 
On  this  same  date,  periodic  interim  payments  (PIP),  which  are  made  in  advance  but 
not  justified  until  the  end  of  each  year,  will  be  eliminated.  The  OIG  found  these 
payments  to  be  a  source  of  waste  and  abuse  and  recommended  elimination  of  PIP 
in  its  July  1997  report,  Home  Health:  Problem  Providers  and  Their  Impact  on  Medi- 
care. The  Balanced  Budget  Act's  home  health  payment  reforms  target  the  inappro- 
priate growth  in  home  health  spending,  and  the  waste,  fraud,  and  abuse  of  the  ben- 
efit. 

Many  of  the  home  health  provisions  in  the  Balanced  Budget  Act  were  framed  in 
the  light  of  the  benefit's  changing  nature.  The  role  of  the  home  health  benefit  has 
broadened  significantly  since  its  inception.  The  benefit  was  designed  to  provide  care 
that  is  related  to  the  treatment  of  a  specific  illness  or  injury  in  the  course  of  re- 
sponding to  an  acute  episode.  The  Social  Security  Act  contains  blanket  exclusions 
of  coverage  for  custodial  care  (personal  care  unrelated  to  skilled  treatment  of  an  ill- 
ness or  injury)  and  personal  comfort  items.  Personal  care  services,  such  as  help  with 
bathing,  covered  under  the  home  health  benefit  are  intended  to  augment  skilled 
care  in  the  overall  treatment  of  a  beneficiary  who  needs  skilled  medical  care. 

Finally,  it  is  important  to  note  that  the  growing  population  of  elderly  beneficiaries 
has  caused  home  health  care  to  be  used  more  widely  than  before.  In  addition  to  the 
need  for  home  care  among  individuals  who  require  intermittent  skilled  nursing,  or 
physical,  speech  or  occupational  therapy,  there  is  also  a  demand  for  both  custodial 
care  and  personal  care  services  which  are  not  covered  under  Medicare.  We  believe 
that  a  good  share  of  the  increase  in  utilization  in  recent  year3  reflects  an  attempt 
to  meet  these  needs,  as  evinced  by  the  fact  that  increases  mainly  have  been  in  home 
health  aide  visits  for  personal  care  in  recent  years. 

Operation  Restore  Trust 

Operation  Restore  Trust,  launched  by  President  Clinton  in  May,  1995,  was  a  two- 
year  comprehensive  anti-fraud  initiative  in  five  key  states  designed  to  test  the  suc- 
cess of  several  innovations  in  fighting  fraud  and  abuse  in  Medicare.  The  initiative 
focused  on  four  areas:  home  health  agency,  nursing  home,  hospice  and  durable  med- 
ical equipment  services  in  California,  Florida,  Illinois,  New  York,  and  Texas. 

During  its  two-year,  five-state  demonstration  phase,  Operation  Restore  Trust  ac- 
complished measurable  successes:  identifying  $23  in  overpayments  for  every  $1 
spent  looking  at  home  health  care,  hospices,  skilled  nursing  facilities  and  suppliers 
of  DME  and  identifying  2,700  fraudulent  health  care  providers  and  entities  who 
were  excluded  from  doing  business  with  Medicare  and  other  federal  and  state  health 
care  programs.  Because  of  its  successes,  in  May  1997  Operation  Restore  Trust  was 
expanded  to  12  additional  states  and  all  Medicare  service  areas. 
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Home  Health  Initiatives 

Over  the  last  several  months  we  have  taken  steps  to  make  it  tougher  for  home 
health  agencies  to  enter  and  remain  in  the  Medicare  program.  On  September  15, 
1997  the  President  announced  a  moratorium  on  all  new  home  health  agencies  enter- 
ing the  Medicare  program  until  HCFA  could  implement  a  range  of  new  rules  and 
management  tools  designed  to  enhance  oversight  of  home  health  agencies  and  en- 
sure that  new  Medicare  home  health  agencies  are  not  "fly-by-night"  or  low  quality 
providers. 

In  addition  to  the  moratorium,  the  President  announced  several  other  measures 
to  combat  fraud.  Agencies  now  must  reveal  related  business  interests.  This  will  pre- 
vent unscrupulous  agencies  from  funneling  fraudulent  activities  through  subsidi- 
aries or  "front"  companies  that  do  not  actually  exist.  New  home  health  agencies  also 
will  be  required  to  serve  at  least  10  private-pay  patients  before  they  are  admitted 
to  the  Medicare  program.  Serving  private-pay  patients  will  demonstrate  experience 
and  expertise  before  an  agency  is  allowed  to  serve  beneficiaries.  Later  this  year, 
HCFA  will  issue  regulations  requiring  home  health  agencies  to  re-enroll  every  three 
years.  The  re-enrollment  requirement  will  help  us  to  detect  fraudulent  practices  in 
the  Medicare  program.  Lastly,  we  are  increasing  the  number  of  cost  report  audits 
and  increasing  the  number  of  claims  reviewed  for  medical  necessity  by  about  25  per- 
cent. 

In  January,  the  moratorium  was  lifted  with  the  publication  of  a  regulation  requir- 
ing all  home  health  agencies  that  participate  in  Medicare  to  obtain  a  surety  bond 
of  at  least  $50,000.  The  regulation  also  requires  new  agencies  to  meet  initial  capital- 
ization requirements  that  demonstrate  the  agency  has  sufficient  available  cash  to 
meet  expenses  for  the  first  3  months  of  operation.  Because  of  the  success  of  a  surety 
bond  requirement  imposed  by  the  Florida  Medicaid  program,  we  know  that  this  ap- 
proach works.  This  State  bond  requirement,  combined  with  additional  anti-fraud 
measures,  resulted  in  savings  of  $200  million  over  a  two-year  period  for  Florida.  Al- 
though the  number  of  Medicaid  home  health  agencies  declined  by  32  percent,  the 
State  of  Florida  has  received  no  complaints  from  physicians  or  patients  regarding 
access  to  care  problems.  The  Federal  surety  bond  requirement  will  help  Medicare 
and  Medicaid  to  recover  funds  from  agencies  who  have  incurred  overpayments,  or 
who  have  had  civil  monetary  penalties  or  assessments  imposed  against  them. 

National  Conference  to  Identify  Best  Practices 

Just  this  week,  HCFA  convened  a  national  conference  to  identify  best  practices 
in  fighting  waste,  fraud  and  abuse.  The  conference  brought  together  representatives 
from  private  industry,  law  enforcement,  health  care  providers,  and  beneficiaries  to 
discuss  ways  to  combat  fraud.  HCFA  listened  to  these  experts,  and  is  considering 
how  to  incorporate  their  effective  methods  into  our  own  program  integrity  strategy. 
The  people  on  the  front  line  in  the  war  on  fraud,  representatives  from  our  Regional 
Offices,  participated  in  this  conference.  They  will  help  design  a  long-range  plan  to 
guide  the  agency  in  fighting  and  preventing  fraud,  waste  and  abuse. 

FUTURE  ANTI-FRAUD  INITIATIVES 

FY  99  President's  Legislative  Proposals  and  Other  Initiatives 

In  January,  the  President  unveiled  a  legislative  package  and  several  initiatives 
which  give  us  new  tools  in  our  fight  against  Medicare  fraud  and  abuse.  The  legisla- 
tive proposals  seek  authority  to  collect  a  fee  from  providers  in  order  to  increase  the 
number  of  audits,  eliminate  wasteful  excessive  reimbursement  for  certain  drugs, 
eliminate  abuse  of  Medicare's  outpatient  mental  health  benefits,  and  give  Medicare 
and  Medicaid  the  right  of  first  recovery  when  a  provider  files  for  bankruptcy. 

These  proposals  will  allow  us  to  stop  some  of  the  unscrupulous  home  health  agen- 
cies who  have  "set  up  shop."  For  example,  in  the  early  1990's,  a  home  health  agency 
moved  to  across  the  country  and  started  serving  large  numbers  of  Medicare  bene- 
ficiaries. HCFA  soon  became  suspicious  of  their  large  billings  and  with  the  OIG  ini- 
tiated an  audit  which  found  that  the  agency  had  wrongly  billed  Medicare  for  $30 
million.  Before  we  could  recoup  these  monies,  the  agency  filed  for  bankruptcy,  dis- 
charged their  debt  and  stopped  our  ability  to  recover  these  Medicare  dollars. 

In  the  very  near  future,  HCFA  will  publish  a  proposed  rule  which  will  allow  us 
more  flexibility  in  contracting  with  companies  who  can  provide  valuable  services  in 
the  fight  against  waste,  fraud  and  abuse.  The  Health  Insurance  Portability  and  Ac- 
countability Act  provided  HCFA  with  new  authority  to  contract  with  private  organi- 
zations to  perform  program  safeguard  activities  like  audits  and  site  visits.  We  hope 
to  start  enlisting  these  private  entities  by  the  end  of  the  year. 
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CONCLUSION 

We  have  stopped  a  great  deal  of  unscrupulous  dealings  over  the  last  4  years.  How- 
ever, the  nature  of  health  care  fraud  demands  that  we  must  continuously  identify 
new  measures  in  order  to  stay  a  step  ahead  of  those  whose  intention  is  to  misuse 
Medicare  Trust  Fund  dollars.  Each  Medicare  dollar  spent  fraudulently  is  a  direct 
drain  on  the  resources  which  provide  health  care  for  our  Nation's  seniors.  HCFA 
hopes  to  build  on  the  growing  momentum  to  ensure  that  the  Medicare  Trust  Fund 
remains  solvent  for  generations  to  come. 

The  Balanced  Budget  Act,  Health  Insurance  Portability  and  Accountability  Act, 
Operation  Restore  Trust,  and  the  Administration's  anti-fraud  initiatives  are  work- 
ing. But  more  remains  to  be  done.  Stamping  out  waste,  fraud  and  abuse,  requires 
help  from  all  of  HCFA's  partners.  We  encourage  and  look  forward  to  further  anti- 
fraud  legislation  from  Congress.  HCFA  welcomes  the  skills  of  the  General  Account- 
ing Office  and  the  Office  of  the  Inspector  General  at  identifying  individual  bad  ac- 
tors as  well  as  systemic  fraud.  We  are  eager  to  strengthen  coordination  with  our 
enforcement  partners  including  the  Department  of  Justice,  the  Inspector  General 
and  State  and  local  officials.  Together  we  can  catch,  stop  and  punish  existing,  fraud- 
ulent providers,  and  at  the  same  time,  work  toward  preventing  waste,  fraud  and 
abuse  in  the  first  place. 

Mr.  Barton.  Thank  you.  Great.  Mr.  Grob,  you're  recognized. 
Your  testimony  will  be  included  in  its  entirety  and  we'd  hope  you'll 
summarize  in  7  minutes  or  less. 

TESTIMONY  OF  GEORGE  F.  GROB 

Mr.  Grob.  Mr.  Chairman,  I  understand  I  was  invited  to  this 
hearing  primarily  to  answer  questions  about  the  work  of  the  Office 
of  Inspector  General  in  the  field  of  home  health  and  about  the  GAO 
testimony  that  was  given  today. 

Beginning  in  the  early  1990's,  the  Office  of  the  Inspector  General 
began  to  focus  its  attention  to  the  emerging  field  of  home  health. 
At  that  time,  it  was  a  program  of  explosive  growth,  much  of  it  war- 
ranted by  a  growth  in  the  benefit.  However,  upon  examining  it 
through  audits  and  investigations  and  our  evaluation  studies,  we 
did  find  questionable  billings  in  the  vicinity  of  about  40  percent 
that  were  due  to  lack  of  medical  necessity  of  the  services — patients 
not  being  home  bound,  and  inadequate  physician  authorization.  We 
also  uncovered  what  we  thought  were  serious  program 
vulnerabilities. 

We  recommended  a  threefold  approach  to  correct  these  prob- 
lems— reform  the  payment  method,  prevent  entry  of  abusive  pro- 
viders, and  generally  tighten  oversight.  These  recommendations, 
and  similar  ones  proposed  by  the  Health  Care  Financing  Adminis- 
tration, the  Congress,  and  the  home  health  industry  itself,  were 
adopted  in  the  Balanced  Budget  Act  of  1997  and  in  the  regulatory 
and  administrative  initiatives  of  the  Department  of  Health  and 
Human  Services  following  a  moratorium  on  the  entry  of  new  pro- 
viders. These  are  now  being  implemented  through  the  development 
of  prospective  payment  system,  requirements  for  surety  bonds  and 
minimal  capitalization  standards,  increases  in  the  number  of  au- 
dits, re-enrollment  procedures  and  various  new  penalties  for  abu- 
sive practices. 

Both  the  Health  Care  Financing  Administration  and  the  home 
care  industry  are  not  engaged  in  the  difficult  task  of  implementing 
these  reforms.  The  task  is  not  easy  and  many  important  details  are 
now  under  consideration.  Based  on  our  work,  we  believe  that  these 
reforms  are  essential,  and  we  urge  all  parties  involved  to  stay  the 
course  in  carrying  them  out. 
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We  also  recommended  strengthening  the  role  of  the  physician  in 
approving  the  health  plans  of  care.  In  our  studies,  physicians  have 
indicated  to  us  that  they  are  not  familiar  with  Medicare's  eligibility 
requirements.  Some  did  not  have  knowledge  of  the  patients'  condi- 
tions when  they  signed  their  plans  of  care.  We  have  recommended 
that  physicians  be  required  to  examine  the  patients  before  signing 
the  plans,  that  programs  to  educate  physicians  about  Medicare 
home  health  programs  be  enhanced,  and  that  the  forms  used  for 
their  approval  of  plans  of  care  more  clearly  describe  both  Medicare 
requirements  and  the  plans  of  care  being  proposed.  So  far  these 
recommendations  have  not  been  enacted,  and  we  do  hope  that  some 
consideration  will  be  given  to  them. 

[The  prepared  statement  of  George  F.  Grob  follows:] 

Prepared  Statement  of  George  F.  Grob,  Deputy  Inspector  General  for 
Evaluation  and  Inspections,  Department  of  Health  and  Human  Services 

Good  Morning  Mr.  Chairman.  I  am  George  F.  Grob,  Deputy  Inspector  General  for 
Evaluation  and  Inspections  of  the  Department  of  Health  and  Human  Services.  I  un- 
derstand that  I  was  invited  to  this  hearing  primarily  to  answer  questions  about  the 
work  of  the  Office  of  Inspector  General  in  the  field  of  home  health.  I  appreciate  the 
opportunity  to  do  so.  The  following  brief  summary  may  help  provide  the  necessary 
context  for  this. 

Beginning  in  the  early  1990's,  the  Office  of  Inspector  General  gradually  began  to 
focus  its  attention  on  the  emerging  field  of  home  health.  We  saw  an  explosive 

frowth  in  the  Medicare  home  health  program  and  were  beginning  to  uncover  evi- 
ence  of  fraud  in  several  investigations.  Some  early  audit  work,  primarily  in  Flor- 
ida, also  revealed  abusive  billings  in  the  neighborhood  of  20  percent  of  program  ex- 
penditures. 

Under  Operation  Restore  Trust,  a  special  initiative  to  improve  fraud  fighting  tech- 
niques in  the  five  largest  States,  we  more  systematically  explored  the  home  health 
program.  We  concentrated  a  series  of  audits  on  a  small  number  of  providers  in  Flor- 
ida, Pennsylvania,  and  California.  We  selected  them  for  review  because  of  their  high 
expenditures,  rapid  growth  rates,  and  indications  of  potential  abuse.  We  found  pay- 
ment error  rates  in  the  range  of  19  to  64  percent.  Wondering  whether  these  prob- 
lems were  limited  to  just  a  handful  of  home  health  agencies,  we  conducted  a  random 
audit  of  expenditures  in  four  Operation  Restore  Trust  States — New  York,  Illinois, 
Pennsylvania,  and  California — paralleling  the  work  we  had  previously  done  in  Flor- 
ida. We  found  that  40  percent  of  Medicare  home  health  payments  were  improperly 
made  due  to  lack  of  medical  necessity,  patients  not  being  homebound,  and  inad- 
equate physician  authorization. 

On  a  parallel  track  we  began  to  analyze  the  overall  structure  of  the  program,  out- 
lay trends,  and  control  systems.  We  found  large  variations  among  home  health 
agencies  in  the  level  of  services  they  provided  to  Medicare  beneficiaries.  We  were 
unable  to  correlate  these  variations  with  indicators  of  medical  need  or  quality  of 
care.  We  found  that  Medicare's  control  systems  were  inadequate,  allowing  inexperi- 
enced and  abusive  providers  to  enter  the  program,  collect  improper  payments,  es- 
cape detection,  and  leave  Medicare  holding  the  bag  for  the  loss.  The  very  structure 
of  the  program,  with  its  open  ended  payment  method,  rendered  it  vulnerable  to 
abuse. 

We  recommended  a  threefold  approach  to  correct  these  problems:  1)  reform  the 
payment  method,  2)  prevent  entry  of  abusive  providers,  and  3)  tighten  oversight. 
These  recommendations,  and  similar  ones  proposed  by  the  Health  Care  Financing 
Administration,  the  Congress,  and  the  home  health  industry  itself,  were  adopted  in 
the  Balanced  Budget  Act  of  1997  and  in  the  regulatory  and  administrative  initia- 
tives of  the  Department  of  Health  and  Human  Services  following  a  moratorium  on 
entry  of  new  providers.  They  are  now  being  implemented  through  the  development 
of  a  prospective  pavment  system,  requirements  for  surety  bonds  and  minimal  cap- 
italization standards,  increases  in  the  number  of  audits,  re-enrollment  procedures, 
and  various  new  penalties  for  abusive  actions. 

We  also  recommended  strengthening  the  role  of  the  physicians  in  approving  home 
health  plans  of  care.  In  our  studies,  physicians  have  indicated  to  us  that  they  are 
not  familiar  with  Medicare's  eligibility  requirements.  Some  did  not  have  knowledge 
of  the  patients'  conditions  when  they  signed  their  plans  of  care.  We  have  rec- 
ommended that  physicians  be  required  to  examine  the  patients  before  signing  the 
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plans,  that  programs  to  educate  physicians  about  the  Medicare  home  health  pro- 
gram be  enhanced,  and  that  the  forms  used  for  their  approval  of  plans  of  care  more 
clearly  describe  both  Medicare  requirements  and  the  plan  of  care  being  proposed. 

Both  the  Health  Care  Financing  Administration  and  the  home  care  industry  are 
now  engaged  in  the  difficult  task  of  implementing  the  recently  enacted  reforms.  The 
task  has  not  been  easy.  However,  based  on  our  work,  we  believe  that  they  are  essen- 
tial, and  we  urge  all  parties  involved  to  stay  the  course  in  carrying  them  out.  I  wel- 
come any  questions  you  may  have. 

Mr.  Barton.  Does  that  conclude  your  oral  statement? 
Ms.  Pearcy,  your  statement's  included  in  its  entirety.  We'd  also 
recognize  you  for  7  minutes. 

TESTIMONY  OF  SUE  PEARCY 

Ms.  Pearcy  Okay.  I  too  would  like  to  thank  you  for  the  oppor- 
tunity to  testify  today  before  the  subcommittee. 

Palmetto  GBA  is  the  name  under  which  Blue  Cross/Blue  Shield 
of  South  Carolina  operates  its  government  health  care  programs. 
We  are  one  of  the  largest  and  most  diverse  Medicare  contractors 
nationwide.  We  have  both  Part  A  and  B  contracts.  We  administer 
the  largest  of  the  four  durable  medical  equipment  regional  carrier 
contracts.  And,  we  administer  the  regional  home  health 
intermediary  contracts  for  three,  and  soon  to  be  four,  of  the  HCFA 
geographic  region. 

We  were  asked  to  provide  information  today  on  our  role  as  a  con- 
tractor primarily  in  the  safeguard  areas.  I'm  going  to  address  only 
our  activities  as  it  relates  to  the  home  health  physical 
intermediary.  In  this  role,  we  service  over  4,000  home  health  agen- 
cies, which  submit  claims  for  approximately  on  third  of  the  Medi- 
care beneficiaries  nationally  that  receive  home  health  benefits.  We 
take  this  responsibility  very  seriously,  and  we're  committed  to  ad- 
ministering this  program  accurately  and  efficiently. 

We  know  from  our  educational  efforts  and  ongoing  interaction 
with  home  health  agencies,  that  there  are  many,  many  agencies  op- 
erating within  the  Medicare  guidelines  and  that  are  providing  ap- 
propriate and  needed  services  to  Medicare  beneficiaries. 

Unfortunately,  we  are  also  aware  of  numerous  problems.  A  very 
large  percentage  of  the  claims  that  we  received  in  1997  were  de- 
nied due  to  medically  unnecessary  services.  The  providers  submit 
charges  and  claim  costs  for  items  and  activities  that  are  clearly 
nonreimbursable,  such  as  marketing  costs,  personal  travel  for  em- 
ployees and  their  families,  exorbitant  compensation  to  owners,  and 
costs  that  were  never  incurred.  There's  been  an  aberrant  increase 
in  the  number  of  home  health  agencies  entering  the  market  place, 
as  well  as  a  significant  crease  in  the  number  of  visits  per  bene- 
ficiary. We  believe  this  is  largely  due  to  the  cost-based  payment 
methodology  currently  in  place,  as  well  as  the  fact  that  the  re- 
sources needed  for  the  oversight  of  the  home  health  benefit  have 
not  kept  pace  with  the  growth  in  the  industry. 

Palmetto  GBA  has  been  extremely  effective  in  its  efforts  to  curb 
fraud,  waste,  and  abuse.  Our  written  testimony  provides  details  of 
our  systems  technology  and  our  data  analysis  methodologies  used 
to  detect  and  deter  fraudulent  and  abusive  billings,  as  well  as  our 
coordination  and  cooperation  with  various  law  enforcement  agen- 
cies. 
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These  efforts  resulted  in  substantial  savings  in  fiscal  year  1997 
in  the  home  health  area  alone.  We  saved  $22.5  million  in  the  area 
of  prepayment  medical  review.  These  savings  compared  to  adminis- 
trative expenditures  for  this  activity  was  $12  in  savings  for  every 
$1  in  expenditures. 

In  the  area  of  postpayment  medical  review,  particularly  oper- 
ational restore  trust  activities,  we  saved  $30.8  million,  which  was 
a  savings  of  $125  per  every  dollar  expended  in  this  activity.  We  re- 
alized savings  of  $95.3  million  in  the  area  of  audit  and  cost  report 
settlements,  which  was  a  savings  of  $40  for  every  $1  in  expendi- 
tures. And,  in  addition,  we  saved  $6  million  in  the  antifraud  and 
investigated,  developed,  and  referred  40  home  health  agencies  for 
law  enforcement  actions. 

We  believe  this  total  of  $154.6  million  is  a  remarkable  amount 
of  savings  in  one  fiscal  year  in  the  home  health  care  safeguard 
areas  alone.  It  is  also  remarkable,  but  not  very  ideal,  that  these 
savings  were  the  result  of  claim  reviews  of  an  extremely  small  per- 
centage of  our  total  work  load. 

We  are  targeting  our  staffing  and  funding  resources  primarily  to- 
ward the  most  egregious  and  problematic  situation  we  identify. 
But,  we  would  like  to  do  more. 

The  Health  Portability  and  Accountability  Act  as  well  as  the  Bal- 
anced Budge  Act  have  provided  tools  and  resources  that  have  been 
extremely  helpful  in  our  efforts  to  safeguard  the  Medicare  trust 
funds.  But,  additional  resources  and  legislative  actions  would  en- 
able us  to  do  more.  We  need  more  auditors,  nurses,  and  fraud  in- 
vestigators to  address  the  escalating  volume  of  home  health  agen- 
cies. The  recruitment  and  training  of  these  individuals  requires  a 
substantial  investment  of  time  and  money.  Accordingly,  we  need 
assurance  of  adequate,  consistent,  and  timely  release  of  funding 
from  1  year  to  the  next  in  order  to  hire,  train,  and,  importantly, 
retain  this  specialized  staff. 

The  administrative  law  judges  should  be  required  to  abide  by  the 
Medicare  policy  instructions,  which  are  used  by  fiscal 
intermediaries  and  have  been  supported  by  OIG  and  GAO  studies. 
We're  spending  resources  performing  reviews  and  audits  and  our 
denials  are  often  overturned  at  the  ALJ  level. 

We  would  also  suggest  that  a  certificate  of  need  process  be  initi- 
ated to  assist  in  addressing  the  growth  of  home  health  agencies. 

In  closing,  I  would  offer  that  Palmetto  GBA  will  continue  its  ef- 
forts to  address  the  problems  in  the  home  health  arena,  and  we  ap- 
preciate and  encourage  the  continued  Congressional  interest  and 
support. 

Mr.  Barton.  Does  that  conclude  your  oral  statement? 

Ms.  Pearcy  It  does.  Thank  you. 

[The  prepared  statement  of  Sue  Pearcy  follows:] 

Prepared  Statement  of  Sue  Pearcy,  Vice  President,  Medicare  Integrity 
Program  Operations,  Palmetto  Government  Benefits  Administrators 

Mr.  Chairman  and  Members  of  the  Subcommittee:  I  am  Sue  Pearcy,  Vice  Presi- 
dent for  Medicare  Integrity  Program  (MIP)  operations  at  Palmetto  Government  Ben- 
efits Administrators  (Palmetto  GBA),  with  headquarters  in  Columbia,  South  Caro- 
lina. Thank  you  for  the  opportunity  to  testify  before  the  subcommittee  today.  Pal- 
metto GBA  is  the  name  under  which  Blue  Cross  Blue  Shield  of  South  Carolina  oper- 
ates its  government  health  care  programs  contracts.  I  am  responsible  for  oversight 
and  management  of  all  our  Medicare  payment  safeguards  departments,  which  in- 
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elude  Anti-Fraud,  Provider  Audit,  Medical/Utilization  Review,  Medical  Affairs  and 
Medicare  Reimbursement.  These  departments  have  responsibility  for  payment  safe- 
guard activities  for  all  of  Palmetto  GBA's  Medicare  contracts-Part  A  and  B  in  South 
Carolina,  the  Durable  Medical  Equipment  Regional  Carrier  contract  for  Region  C, 
and  Regional  Home  Health  Intermediary  (RHHI)  contracts  for  three  (soon  to  be 
four)  Health  Care  Financing  Administration  (HCFA)  geographic  regions. 

These  multiple  contracts  make  Palmetto  GBA  one  of  the  largest  and  most  diverse 
Medicare  contractors  nationwide.  We  take  this  responsibility  very  seriously  and  are 
committed  to  administering  the  Medicare  Program  accurately  and  efficiently  and  to 
provide  a  high  level  of  customer  service. 

This  morning  I  will  provide  information  specific  to  our  role  as  a  home  health  fiscal 
intermediary.  This  will  include  information  on  the  Medicare  Home  Health  benefit, 
some  of  the  problematic  areas  we  see  for  this  benefit,  actions  we  are  taking  with 
regard  to  issues  and  concerns,  and  identification  of  areas  where  additional  resources 
and  efforts  are  needed. 

THE  HOME  HEALTH  BENEFIT  AND  REIMBURSEMENT  METHODOLOGY 

Under  the  home  health  benefit,  Medicare  pays  for  skilled  health  care  related  to 
the  treatment  of  an  illness  or  injury.  To  receive  home  health  care,  a  beneficiary 
must  be  under  the  care  of  a  physician  who  has  determined  that  medical  care  in  the 
home  is  appropriate  and  who  has  prepared  a  plan  of  care.  Furthermore,  the  bene- 
ficiary must  be  confined  to  the  home  and  must  be  in  a  need  of  skilled  care,  which 
includes  intermittent  skilled  nursing  care,  physical  therapy,  or  speech  therapy  serv- 
ices. The  care  must  be  provided  by  a  Medicare-certified  home  health  agency.  Home 
health  aide  services  also  may  be  provided  to  the  beneficiary  meeting  the  skilled  care 
requirement  to  assist  with  personal  care  and  required  services  of  daily  living.  Medi- 
cal social  services  and  occupational  therapy,  as  well  as  associated  medical  supplies 
also  may  be  covered. 

Home  health  agencies  are  paid  based  on  the  costs  they  incur  in  providing  services 
to  Medicare  beneficiaries.  The  home  health  agency  provides  information  on  its  cur- 
rent costs,  and  the  fiscal  intermediary  may  modify  these  costs,  via  an  audit  adjust- 
ment factor,  due  to  adjustments  made  in  audits  of  the  previous  years'  cost  reports. 
The  result  is  the  calculation  of  a  specific  interim  payment  for  a  given  home  health 
agency.  After  a  home  health  agency  provides  services  to  a  Medicare  beneficiary,  the 
agency  submits  a  claim  to  the  fiscal  intermediary  for  payment.  The  submitted  claim 
is  processed  and  the  home  health  agency  receives  an  interim  payment.  At  the  end 
of  the  fiscal  year,  the  home  health  agency  is  required  to  submit  a  final  report  of 
its  costs  for  services  provided  to  Medicare  beneficiaries.  This  cost  report  is  reviewed 
by  the  intermediary  to  determine  the  final  payment  due  the  home  health  agency  for 
all  services  provided  to  Medicare  beneficiaries  in  the  fiscal  year. 

The  home  health  benefit  is  a  heavily  utilized  benefit  of  the  Medicare  Program. 
HCFA's  1998  Health  Care  Financing  Review  Statistical  Supplement  shows  an  aver- 
age of  73.9  visits  per  patient  per  year  served  in  1996.  A  total  of  3.6  million  Medicare 
patients  nationwide  received  264.8  million  home  health  visits.  Total  payment  to 
nome  health  agencies  in  1996  was  $16.7  billion  and  the  average  payment  per  visit 
was  $63.  The  home  health  data  differs  significantly  by  geographical  areas  with  the 
south  central  areas  of  the  country  having  the  highest  utilization  of  services  per  pa- 
tient. 

PROBLEMS  AND  CONCERNS  WITH  THE  HOME  HEALTH  BENEFIT 

Palmetto  GBA  has  seen  a  high  volume  of  claims  submitted  by  home  health  agen- 
cies for  care  that  is  not  medically  necessary  as  well  as  claims  for  patients  who  are 
not  homebound.  About  20%  of  home  health  claims  medically  reviewed  by  Palmetto 
GBA  in  fiscal  year  1997  were  denied  for  these  reasons.  Another  observation  is  that, 
in  many  cases,  physicians  appear  to  delegate  the  decision  for  the  type  and  amount 
of  patient  care  to  the  home  health  agency. 

Palmetto  GBA's  auditors,  who  review  the  cost  reports  filed  by  home  health  agen- 
cies, have  found  significant  amounts  of  costs  that  should  not  be  reimbursed  by  the 
Medicare  program.  Examples  of  non-reimbursable  costs  include  marketing  costs, 
personal  travel  costs  for  employees  and  their  families,  costs  for  operating  other  busi- 
nesses, exorbitant  compensation  paid  to  owners  and  key  employees,  and  costs  re- 
corded by  the  home  health  agency  but  never  paid.  Other  serious  situations  have 
been  found  such  as  failing  to  disclose  related  private  businesses  that  provide  or  re- 
ceive services  from  the  home  health  agency  and  making  payments  to  "ghost"  em- 
ployees. We  have  even  identified,  and  have  documentation  of,  an  agency  that  di- 
verted Medicare  payments  for  gambling  and  claimed  the  cost  as  reimbursable  cost 
on  its  Medicare  cost  report.  These  problems  are  escalating  due  to  the  cost-based 
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payment  methodology,  insufficient  funding  for  contractor  safeguard  activities,  and 
the  unprecedented  growth  in  the  home  health  industry.  The  resources  needed  for 
oversight  of  the  home  health  benefit  has  not  kept  pace  with  the  growth  in  the  num- 
ber of  agencies. 

CONTRACTOR  PAYMENT  SAFEGUARD  INITIATIVES  AND  ACTIVITIES 

The  RHHIs  are  engaged  in  many  different  medical  review  efforts.  The  following 
are  some  of  the  initiatives  and  activities  being  employed  by  Palmetto  GBA  to  try 
to  safeguard  the  home  health  benefit. 

Medical  Review 

Dedicated  physician  medical  directors  are  now  in  place  at  RHHIs  to  oversee  the 
development  of  local  home  health  medical  review  policy  and  to  participate  in  a 
RHHI  medical  directors'  workgroup  that  is  helping  to  develop  national  home  health 
medical  review  policy.  Palmetto  GrBA's  medical  director  has  formed  a  home  health 
agency  advisory  group,  a  workgroup  of  home  health  agency  representatives  that  pro- 
vides input  and  feedback  both  to  the  medical  director  and  the  intermediary  concern- 
ing medical  policy  issues. 

Medical  review  staff  members  are  devoting  more  time  to  correcting  and  educating 
home  health  agencies  about  the  problems  the  RHHIs  identify  through  medical  re- 
view. Agencies  are  asked  to  complete  a  corrective  action  plan  for  eliminating  the 
problems  while  concurrent  medical  review  is  performed.  The  goal  of  all  RHHIs  is 
the  elimination  of  the  billing  of  unnecessary  services  rather  than  the  denial  of  such 
services. 

Home  health  medical  review  by  RHHIs  is  data  driven,  and  statisticians  are  now 
prominent  members  of  the  intermediaries'  medical  review  teams.  Claim  data  sub- 
mitted by  home  health  agencies  is  captured  and  analyzed  by  the  intermediaries. 
Home  health  agencies  that  are  identified  as  being  statistically  aberrant  from  their 
peers  data  are  prioritized  for  medical  review  scrutiny.  In  an  effort  to  help  agencies 
police  themselves,  Palmetto  GBA  and  other  RHHIs,  upon  request,  will  provide  a 
home  health  agency  its  individual  service  utilization  data.  This  includes  identical 
state  and  national  data  fields  and  allows  the  agency  to  evaluate  its  use  of  services 
in  comparison  to  other  home  health  agencies  throughout  the  country. 

In  order  to  prevent  the  initial  payment  of  medically  unnecessary  services,  RHHIs 
perform  prepayment  medical  review  on  a  small  percentage  of  home  health  claims. 
In  fiscal  year  1997  Palmetto  GBA  reviewed  139,360  claims  and  prevented  payment 
of  $22.5  million  in  unnecessary  and  noncovered  services.  To  supplement  prepayment 
medical  review,  the  RHHIs  also  perform  a  smaller  number  of  postpayment  medical 
reviews  on  claims  for  which  payment  has  already  been  made  to  the  home  health 
agency.  In  fiscal  year  1997,  Palmetto  GBA  and  other  RHHIs  participated  in  Oper- 
ation Restore  Trust  (ORT)  reviews.  In  addition  to  the  two  original  ORT  states  in 
Palmetto  GBA's  service  area,  three  more  states  were  selected  for  similar  reviews. 
Palmetto  GBA  performed  ninety-two  of  these  postpayment  reviews  and  is  collecting 
over  $30.8  million  in  overpayments  for  unnecessary  and  noncovered  services.  The 
savings  to  cost  ratio  for  these  post  payment  reviews  is  larger,  $125,  than  that  of 
prepayment  claims,  $12,  because  of  the  use  of  over-payment  projection  sampling 
procedures. 

Anti-Fraud 

Eliminating  fraudulent  and  abusive  billing  to  the  Medicare  program  is  one  of 
HCFA's  top  priorities  and  remains  the  fundamental  mission  of  the  Palmetto  Medi- 
care Anti-Fraud  Unit.  To  accomplish  this  mission,  the  unit  employs  a  number  of 
strategies  that  support  prevention,  detection,  deterrence,  and  enforcement  efforts. 
Key  among  these  strategies  is  cooperation  with  internal  and  external  partners  to 
develop  fully  documented  fraud  referrals  to  law  enforcement  and  overpayment  rec- 
ommendations. 

The  Anti-Fraud  Unit  actively  supports  ORT.  Palmetto  GBA  was  a  part  of  the 
South  Florida  Task  Force  that  which  identified  and  developed  proposals  for  anti- 
fraud  initiatives  in  the  highly  problematic  South  Florida  area — proposals  that  are 
now  making  their  way  into  national  strategies.  For  example,  surety  bonding  require- 
ments and  capitalization  requirements,  which  are  now  being  fine-tuned  at  the  fed- 
eral level,  were  first  proposed  by  that  group.  In  addition  to  Florida,  the  unit  has 
taken  an  active  role  in  ORT  and  ORT  related  projects  in  Texas,  Louisiana,  and  Ten- 
nessee, providing  training  to  providers  and  working  joint  cases  with  law  enforce- 
ment and  other  partners.  The  unit  has  benefited  from  this  ongoing  communication 
with  its  partners  because  it  leads  to  a  better  understanding  of  tne  types  of  violations 
and  documentation  needed  for  criminal  referral  as  well  as  other  remedies  such  as 
civil  monetary  penalties  or  administrative  action.  During  fiscal  year  1997,  the  Pal- 
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metto  GBA  Anti-fraud  Unit  identified  potential  savings  recoupments  of  over  $6  mil- 
lion from  home  health  fraud. 

Our  cooperation  with  law  enforcement  extends  beyond  case  work.  In  our  Colum- 
bia, South  Carolina  and  Clearwater,  Florida  offices  we  conduct  Medicare  and  gen- 
eral health  care  training  for  new  agents.  During  fiscal  year  1997,  Palmetto  GBA, 
expanded  its  education  and  training  program.  Our  Medicare  Fraud  Information  Spe- 
cialists made  presentations  to  beneficiary  groups,  provider  groups,  anti-fraud  work 
groups  consisting  of  DOJ,  OIG,  FBI,  Medicaid,  IRS,  Postal  representatives,  and  oth- 
ers throughout  the  service  area.  Response  to  this  effort  has  been  very  positive,  and 
in  fiscal  year  1998  the  effort  will  continue  with  at  least  one  presentation  in  each 
of  the  top  states  with  high  home  health  service  utilization.  Palmetto  GBA  will  work 
closely  with  outreach  groups  such  as  the  Administration  on  Aging  in  new  ORT 
states. 

A  major  concern  of  the  Anti-Fraud  Unit  has  been  the  high  home  health  service 
utilization  rates  for  home  health  agencies  in  Texas,  Tennessee,  Louisiana,  Okla- 
homa, and  Florida.  The  unit  conducts  on-site  investigations  of  agencies  which  have 
been  identified  as  having  high  utilization  rates,  high  denial  rates,  problematic  cost 
report  issues,  and  a  high  number  of  beneficiary  complaints.  The  unit's  aggressive 
on-site  investigation  strategy  is  based  on  the  premise  that  visibility  and  presence 
in  a  geographical  area  where  there  is  a  high  incidence  of  fraud  will  not  only  facili- 
tate rapid  case  resolution  but  it  will  also  have  a  deterrent  effect.  We  have  travel 
teams  that  work  from  our  Columbia  and  Clearwater  offices,  and  we  have  perma- 
nently stationed  on-site  investigators  in  Miami,  Florida;  Baton  Rouge,  Louisiana; 
Nashville,  Tennessee;  Dallas,  Texas  and  Houston,  Texas.  This  strategy,  in  fiscal 
year  1997,  led  to  the  referral  of  forty  home  health  agencies  for  law  enforcement  ac- 
tion. Seven  suspension  of  payment  recommendations  were  made  and  over  $6  million 
in  potential  recoveries  were  identified. 

The  Anti-Fraud  Unit  employs  a  data  driven  strategy  for  case  prioritization  and 
relies  heavily  upon  the  assistance  of  Palmetto  GBA's  newly  formed  Medicare  Statis- 
tical Analysis  Department  for  investigative  leads.  With  receipt  of  over  4,000  com- 
plaints of  home  health  fraud  a  year,  there  are  not  enough  resources  to  fully  inves- 
tigate each  one.  The  complaints  must  be  screened  for  verifiable  Medicare  violations 
and  individually  resolved.  Educational  letters  are  sent  to  providers  named  in  less 
serious  allegations  involving  low  monetary  amounts  in  an  effort  to  encourage  them 
to  review  and  correct  their  billing  problems.  Many  complaints  involve  allegations  of 
more  egregious  behavior — that  has  the  potential  for  law  enforcement  referral  or 
large  overpayment  recoveries. 

Use  of  the  IBM  Fraud  and  Abuse  Management  System  (FAMS)  and  Information 
America  (LA)  also  supports  the  unit's  efforts.  FAMS  and  LA  help  determine  the  na- 
tional impact  of  cases  and  the  ownership  relationships  of  different  providers.  Co- 
operation with  other  Palmetto  GBA  departments  (Provider  Enrollment,  Medicare 
Audit  and  Reimbursement  Division,  Provider  Education,  etc.)  helps  develop  poten- 
tial fraud  cases  as  quickly  as  possible.  Referrals  to  law  enforcement  are  expedited 
through  frequent  contact  with  the  OIG  and  the  FBI.  To  minimize  losses  to  the  Medi- 
care program,  those  providers  who  are  referred  to  law  enforcement  are  also  referred 
to  HCFA  with  a  suspension  of  payment  recommendation. 

Audit  and  Reimbursement 

As  mentioned  previously,  each  home  health  agency  is  required  to  submit  a  Medi- 
care cost  report  at  the  end  of  its  fiscal  year.  This  report  is  used  to  determine  the 
final  payment  due  the  home  health  agency  for  services  provided  to  the  Medicare 
beneficiaries.  Each  submitted  cost  report  receives,  at  minimum,  a  limited  in-house 
review  (desk  review)  prior  to  final  settlement  of  the  report.  In  addition  we  perform 
a  select  number  of  onsite  audits,  depending  on  available  funding.  In  fiscal  year 
1997,  we  performed  172  onsite  audits,  of  which  110  were  home  health  agency  au- 
dits. The  audits  vary  in  size  from  a  brief  onsite  review  of  80  hours  to  limited  scope 
field  audits  of  300-400  hours  at  home  health  agencies. 

In  performing  the  reviews,  costs  are  often  identified  that  are  not  reimbursable  by 
the  Medicare  program.  Problems  with  the  allocation  of  costs  between  the  Medicare 
Program  and  other  payers  have  been  noted.  Audit  adjustments  are  proposed  to  re- 
move costs  that  should  not  be  reimbursed  by  the  Medicare  program  and  to  properly 
allocate  the  costs.  The  audit  adjustments  are  discussed  with  the  home  health  agency 
representatives  and  the  agency  is  given  time  to  submit  additional  documentation  to 
refute  adjustments.  After  the  review  is  completed,  the  cost  report  is  revised  to  in- 
clude the  final  audit  adjustments.  The  revised  cost  report  is  sent  to  the  agency  with 
a  final  notification  of  payment  due. 

In  fiscal  year  1997,  Palmetto  GBA  achieved  home  health  agency  audit  savings  for 
the  Medicare  program  of  $95.3  million.  This  represents  a  savings  to  cost  ratio  of  40 
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to  1.  Even  with  the  limited  number  of  onsite  audits  for  home  health  agencies,  we 
were  still  able  to  achieve  a  significant  return  to  the  Medicare  program. 

Education  of  providers  is  an  important  step  to  ensure  they  understand  the  cost 
reimbursement  requirements  under  the  Medicare  program.  In  our  review  of  cost  re- 
ports, we  communicate  with  providers  to  inform  them  of  instances  when  they  are 
not  in  compliance  with  Medicare  regulations.  This  effort  may  be  through  letters, 
telephone  conversations,  and  formal  meetings.  We  also  provide  formal  training  to 
home  health  agencies.  In  fiscal  year  1997,  we  began  offering  formal  training  courses, 
in  conjunction  with  the  Blue  Cross  and  Blue  Shield  Association,  to  home  health 
agencies  that  are  serviced  by  Palmetto  GBA. 

Integrated  Approach 

It  is  essential  that  all  of  a  contractor's  payment  safeguards  departments  work  to- 
gether as  members  of  a  larger  team.  At  Palmetto  GBA  regular  meetings  are  held 
between  all  payment  safeguards  departments.  A  Safeguards  Steering  Committee 
composed  of  leaders  from  all  of  these  areas  meets  monthly  to  coordinate  efforts  and 
initiatives.  Common  information  about  specific  providers  and  provider  trends  are 
shared  among  the  team  members.  Strategies  for  case  development  and  joint  reviews 
are  discussed.  This  internal  networking  and  sharing  of  information  serves  to  keep 
all  areas  abreast  of  developing  trends  and  practices,  and  facilitates  communication 
when  new  issues  arise. 

RECOMMENDATIONS 

In  addition  to  the  recent  increase  in  payment  safeguard  funding  appropriated  by 
Congress  under  the  Health  Insurance  Portability  and  Accountability  Act  of  1996  and 
the  Balanced  Budget  Act  of  1997,  there  are  many  additional  steps  that,  if  funded 
and  undertaken,  would  improve  home  health  benefit  safeguards  and  administrative 
efficiency. 

Funding 

Although  overall  savings  and  savings  to  cost  ratios  have  been  impressive,  as  re- 
ported earlier,  these  figures  resulted  from  prepayment  medical  review  of  only  1.8% 
the  total  home  health  claims  processed,  postpavment  medical  review  of  only  2.3% 
of  the  total  home  health  agencies  serviced,  and  cost  report  audits  of  only  2.7%  of 
the  agencies  serviced  by  Palmetto  GBA.  A  larger  financial  investment  to  increase 
the  volume  of  medical  review  and  audits  will  produce  significantly  more  savings  to 
the  program. 

RHHIs  need  more  stable  and  timely  funding.  Past  inconsistencies  in  funding  be- 
tween fiscal  years  has  had  severe  administrative  consequences.  The  large  number 
of  accountants,  nurses,  and  law  enforcement  employees  needed  by  RHHI  payment 
safeguard  departments  is  not  only  a  challenge  to  recruit,  but,  once  hired,  these  em- 
ployees also  require  long  and  intensive  training.  Frequent  turnover  of  personnel  re- 
sulting from  funding  inconsistencies  undermines  contractors'  effectiveness  and  effi- 
ciencies. Experienced  and  knowledgeable  staff  are  an  investment  of  time  and  train- 
ing and  are  difficult  and  costly  to  replace.  Likewise,  the  untimely  notification  of 
available  funding  well  into  the  new  fiscal  year  causes  havoc  with  contractors'  plan- 
ning and  manpower  resourcing. 

Education  And  Training 

Palmetto  GBA  believes  more  home  health  agency  and  physician  education  and 
training  would  be  beneficial.  If  funding  could  be  found  to  send  all  home  health  agen- 
cies their  utilization  data  (rather  than  just  those  that  request  it),  the  agencies  could 
better  police  themselves.  Likewise,  we  are  convinced  that  physicians  would  more  ef- 
ficiently manage  their  patients'  services  if  they  were  more  knowledgeable  about  the 
home  health  benefit  requirements  and  about  their  personal  history  of  ordering  serv- 
ices compared  to  their  peers. 

Additional  Legislation 

While  many  changes  were  contained  in  the  Health  Insurance  Portability  and  Ac- 
countability Act  of  1996  and  the  Balanced  Budget  Act  of  1997,  intermediaries  need 
still  more  administrative  remedies  at  their  disposal  to  address  a  problem  home 
health  agency's  compliance  with  program  requirements.  By  the  time  intermediaries 
collect  and  forward  documentation  needed  by  the  HCFA  or  others  to  make  a  deci- 
sion on  an  approved  course  of  action  with  a  problem  provider,  home  health  agencies 
may  have  submitted  hundreds  or  thousands  of  additional  claims  totaling  perhaps 
\  even  millions  of  dollars  in  payment  which  the  Program  may  never  recover.  RHHIs 
need  to  be  able  to  more  quickly  suspend  providers'  payments,  if  necessary,  and  to 
be  able  to  more  easily  assess  home  health  agencies  with  Civil  Monetary  Penalties. 
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In  addition  to  the  Balanced  Budget  Act's  provider  enrollment  changes,  Palmetto 
GBA  recommends  that  all  new  home  health  agency  provider  applicants  be  evaluated 
six  months  after  entry  into  the  program.  The  purpose  of  the  evaluation  is  to  ensure 
compliance  with  coverage,  billing,  and  financial  requirements  under  the  Medicare 
Program.  A  favorable  review  of  the  home  health  agency's  accounting  plans,  oper- 
ational experience,  and  program  knowledge  should  be  a  requirement  to  retain  the 
home  health  agency's  certification  and  provider  number.  This  would  require  consid- 
erable effort  and  necessitate  additional  resources,  but  could  be  well  worth  the  in- 
vestment. 

Another  area  that  begs  for  a  legislative  remedy  is  the  need  for  Administrative 
Law  Judges  (ALJ)  to  follow  the  same  instructions  that  intermediaries  receive  from 
the  HCFA.  Consistency  in  this  area  would  eliminate  confusion  and  conflict  about 
benefit  coverage  and  would  reduce  financial  waste.  Intermediaries  spend  millions  of 
dollars  of  Congressionally  appropriated  payment  safeguard  money  to  deny  unneces- 
sary and  noncovered  services,  denials  of  the  type  that  have  been  independently  cor- 
roborated by  Office  of  the  Inspector  General  (OIG)  and  Government  Accounting  Of- 
fice (GAO)  studies.  It  is  then  counterproductive  to  have  these  legitimate  denials 
overturned  by  an  ALJ. 

Finally,  the  lack  of  an  effective  Certificate  of  Need  process  in  many  states  has  re- 
sulted in  the  rapid  growth  in  the  number  of  home  health  agencies.  Congress  should 
consider  implementing  an  effective  Certificate  of  Need  process  in  all  states. 

CONCLUSION 

The  majority  of  home  health  agencies  provide  appropriate  and  needed  services  to 
Medicare  beneficiaries.  Unfortunately,  there  are  many  agencies  that  exhibit  fraudu- 
lent and  abusive  practices.  Palmetto  GBA  will  continue  its  efforts  to  address  the 
problem  providers,  and  appreciates  and  encourages  congressional  interest  and  sup- 
port. 

Thank  you  for  the  opportunity  to  testify  today. 

Mr.  Barton.  The  Chair  is  going  to  recognize  itself  for  the  first 
10  minutes. 

I  guess  the  first  question  I  have  would  be  to  Ms.  Ruiz,  and 
maybe  to  Ms.  Pearcy.  Does  Medicare  allow,  under  current  regula- 
tions, if  costs  are  honestly  reported,  to  pay  for  leased  cars  for  man- 
agers that  have  no  medical  necessity,  such  as  Mercedes  Benz's  and 
Lincoln  Town  Cars? 

Ms.  Ruiz.  That,  actually,  has  more  than  one  question,  I  think, 
buried  in  it.  Let  me  try  to  answer  it  this  way.  We  do  have  a  cost 
principle  that  reimburses  for  the  reasonable  cost  of  expenses  relat- 
ed to  the  provision  of  patient  care.  So,  first  of  all,  they  would  have 
to  justify  that  the  care  was  being  used  in  the  course  of  business, 
for  business  purposes  related  to  the  provision  of  patient  care.  That 
doesn't  necessarily  mean  that  the  nurse  is  going  to  visit  the  bene- 
ficiary, but  they  certainly  would  have  to  be  using  it  in  connection 
with  legitimate  business  of  the  home  health  agency.  We  do  not 
have  a  rule  about  what  kind  of  car  they  can  or  cannot  drive.  And, 
certainly,  we  think  that  on  its  face,  it  looks  bad  to  have  home 
health  agency  owners  driving  Mercedes  and  other  luxury  cars. 

Mr.  Barton.  If  they  want  to  pay  for  it  out  of  their  own  pock- 
et  

Ms.  Ruiz.  They  do.  That  would  be  our  rule.  Our  rule  is  that  we 
would  reimburse  for  the  reasonable  cost.  We  use  the  IRS  

Mr.  Barton.  You  don't  understand  me.  Look,  I  don't  care  what 
somebody  makes.  If  they,  out  of  their  own  personal  funds,  want  to 
lease  or  buy  the  most  luxurious  car  available,  that's  their  right  as 
an  American  citizen.  I  have  a  major  problem  that  any  private  com- 
pany that  does  business  with  the  Federal  Government  is  putting  on 
its  expense  account  luxury  lease  cars.  You  know,  we  asked  Mrs. 
Johnstone  and  Mrs.  Stewart-Murray  if  there  were  other  cars,  and 
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they  said  yes,  some  of  the  nurses  had  cars  provided  by  the  com- 
pany that  were  Camrys  and  Chevettes  or  whatever,  that  they  actu- 
ally went  back  and  forth.  That's  fine.  But,  if  you're  the  manager, 
and  you're  not  seeing  patients  and  you  have  a  luxury  car  and  it's 
being  paid  for  by  tax-payer  dollars,  that's  wrong. 

Mr.  Ruiz  I  agree  with  you,  Chairman  Barton. 

Mr.  Barton.  Do  we  need  to  change  the  law,  or  do  you  need  to 
change  the  regulation  to  prevent  that. 

Ms.  Ruiz.  Well,  our  current  regulation  would  only  reimburse  a 
certain  amount  of  any  car  that  they  drove.  It  is  not  suppose  to  re- 
imburse them  for  the  full  cost  of  a  luxury  car.  We  have  never  dic- 
tated to  them  what  kind  car  they  could  drive,  and  presumably,  if 
they're  doing  it  correctly,  they  would  claim  and  be  reimbursed  only 
for  the  reasonable  cost  of  some  care,  and  if  they  are  driving  a  lux- 
ury car,  they  should  be  paying  for  the  rest  of  it  themselves.  What 
I  question  is  why  a  home  health  agency — and  we  hear  constantly 
from  the  home  health  agency  associations  that  they  cannot  make 
profit  out  of  their  business,  that  they're  going  broke,  and,  yet,  they 
drive  luxury  cars.  I  think  there's  something  wrong  with  this  pic- 
ture. 

Mr.  Barton.  They're  not  allowed  under  regulations  to  have  a 
profit,  but  they  are  allowed  to  be  reimbursed  for  reasonable  ex- 
penses. 

Ms.  Ruiz.  That's  correct. 

Mr.  Barton.  And,  so,  what  they're  doing  is  they're  determining 
reasonableness  of  some  of  these  luxury  items,  and  it's  being  paid 
for.  Now,  I  don't  know  if  it's  being  honestly  reported.  I  doubt  that 
they  show  "Lease,  Mercedes  Benz."  It  probably  just  says  "Transpor- 
tation." 

Ms.  Ruiz.  I  doubt  that  they're  putting  Mercedes  Benz  on  it.  I 
really  don't  know  in  this  situation  what  was  on  the  cost  report.  I 
do  know  that  some  of  these  cost  report  years  have  not  yet  been  au- 
dited by  our  intermediaries. 

Mr.  Barton.  Well,  let  me  ask  Ms.  Pearcy,  since  Palmetto  is  the 
intermediary,  have  you  either  seen  some  of  these  cost  reports  of 
Mid-Delta  or  reviewed  some  of  the  summaries,  you  personally? 

Ms.  Pearcy  I  have  not  personally. 

Mr.  Barton.  Not  personally.  So,  you  don't  know  from  personal 
knowledge  how  they  were  classifying  some  of  these  luxury  items  on 
their  reports  to  Palmetto. 

Ms.  Pearcy  Mid-Delta  being  in  the  State  of  Mississippi,  was  a 
State  that  was  just  transferred  to  Palmetto  in  May  of  last  year. 
The  1996  cost  report  has  not  even  been  opened  yet  and  I  believe 
that  was  

Mr.  Barton.  Now,  this  was  January  1993  through  December 
1996. 

Ms.  Pearcy  Right.  And,  they  were  transferred  to  Palmetto  as  an 
agency  in  May  1997.  The  1995  cost  report  has  been  opened.  Some 
initial  work  had  been  done  it  by  the  previous  intermediary.  Some 
additional  work  had  been  started  by  Palmetto  in  the  fall  of  last 
year.  That  has  been  put  on  hold.  We  have  that  cost  report  still 
open  because  of  the  knowledge  that  we  had  of  the  GAO  audit. 

Mr.  Barton.  Well,  let  me  ask  a  question,  and,  again,  this  would 
be  to  Ms.  Pearcy  and  maybe  to  Ms.  Ruiz  also.  Congressman 
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Stupak,  when  he  was  here  at  the  previous  panel,  was  just  dumb- 
founded that  these  huge  bonuses  could  be  paid  and  basically  paid 
for  by  tax  payers.  How  were  those  bonuses  reported  to  the 
intermediary.  Do  they  report  a  general  overhead  cost  and  it  is  di- 
verted out  into  the  various  per-patient  visit  charges,  or  do  you  just 
pay  a  per-patient  visit  charge  and  then  audit  what  goes  into  that 
visit  charge  which  overhead,  management  salaries  and  bonuses 
would  be  a  part  of  it? 

Ms.  Pearcy  All  of  that  would  eventually  get  wrapped  in.  In  the 
salaries,  not  only — or  in  the  compensation — not  only  do  you  have 
the  salaries  of  the  employees  of  the  company,  but  also  the  fringe 
benefits  as  is  common,  I  think,  in  most  any  company.  If  there 
are  

Mr.  Barton.  Is  there  a  separate  account  that  your  auditors  can 
look  at  for  each  agency  that  has  total  amount  of  fringes  benefits 
and  the  percentage  of  the  total  compared  to  direct  health  care 
charges. 

Ms.  Pearcy  We  are  going  to  look  at  the  total  compensation  for 
the  employee,  which  is  going  to  include  any  kind  of  pension  cost, 
bonuses,  as  well  as  salary.  And,  when  we  look  at  compensation,  the 
guidelines  that  we  have,  and  I  believe  are  in  the  regulations,  is 
that  you  look  at  what  is  a  reasonable  compensation. 

Mr.  Barton.  So,  under  current  regulations,  you  have  the  ability, 
as  the  intermediary,  to  look  at  each  employee  of  each  home  health 
care  agency  and  look  at  their  compensation  package  and  how  it's 
broken  down. 

Ms.  Pearcy  We  have  the  ability  to  do  that  if  we  do  an  intensive 
audit  on  that  agency. 
Mr.  Barton.  If  you  do  an  intensive  audit. 
Ms.  Pearcy  Yes. 

Mr.  Barton.  What  is  the  regulation  in  terms  of  percent  of  bo- 
nuses compared  to  the  base  salary.  Is  there? 
Ms.  Pearcy  No. 

Mr.  Barton.  So,  it's  legal  to  give  119  percent  of  base  salary  as 
a  bonus  under  current  regulation? 

Mr.  Irwin  I  think  that  what  our  regulations  do  is  look  at  the 
total  compensation  package  to  see  if  it's  reasonable.  If  they  had  a 
very  large  bonus,  that  more  than  likely  would  make  the  total  com- 
pensation look  unreasonable.  And,  it's  not  that  we  look  at  bonuses 
per  say,  and  we  do  not  look  at  them  as  percentage  of  salary,  we 
look  at  everything  the  employee  gets,  or  the  owner  gets,  and  say 
is  this  total  reasonable  for  the  job  and  for  the  size  of  the  agency 
that  they're  working  for. 

Mr.  Barton.  But,  we're  trying  to  be  polite,  I'm  trying  to  be  po- 
lite. But,  I  am  dumbfounded  if  Mid-Delta  was  honestly  reporting, 
and,  apparently,  nobody  is  stipulating  that  they  were  trying  to  be 
devious  in  the  way  that  they  reported  their  cost.  They  were  pretty 
upfront  about  the  bonuses  and  the  salaries.  They  weren't  upfront 
that  they  were  getting  the  kickbacks. 

Ms.  Ruiz.  Again,  I  can- — - 

Mr.  Barton.  We  can't  give  our  employees  100  percent  bonuses. 
Ms,  Ruiz.  I  agree.  From  the  sound  of  what  I've  heard  from  the 
GAO,  this  was  not  reasonable  compensation. 
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Mr.  Barton.  So,  how  did  it  get  through  Palmetto  or  its  precursor 
intermediary? 

Ms.  Ruiz.  I  can't  answer  that  specifically,  Chairman  Barton.  I  do 
know  that  1995  is  still  open  pending  adjustments  that  can  be  made 
to  that  cost  report  based  on  what  the  GAO  has  found,  and  that 
they  didn't  look  at  1996  at  all  yet,  which  is  when  a  lot  of  these  situ- 
ations occurred.  If  you  look  at  the  GAO's  report,  the  daughter  be- 
coming a  full-time  student  did  not  happen  until  1996.  Several  of 
the  other  compensation  issues  that  they  raised  in  their  report  were 
for  1996.  So,  no  one  at  the  intermediary  has  yet  looked  at  that.  I 
would  hope  that  they  would,  if  it  were  honestly  reported,  the  full 
amount  of  the  compensation,  that  we  would  disallow  a  large  

Mr.  Barton.  My  assumption  is  that  is,  and  Ms.  Pearcy  has  said 
that  Palmetto  didn't  come  in  until  the  last  year,  or  just  last  year. 
But,  there  ought  to  be  enough  statistical  milestones  that  Mid-Delta 
stands  out.  If  Mid-Delta  doesn't  stand  out,  heaven  help  us.  I  mean, 
again,  Congressman  Stupak's  not  here  and  its  really  his  line  of 
questioning,  not  mine,  but  if  there's  so  much  fat  in  the  system  that 
they  can  do  all  of  this  and  it  does  not  appear  to  be  unusual,  than 
we've  got  major,  major  problems. 

Ms.  Ruiz.  One  of  the  things  that  I  plan  to  do  is  to  try  to  find 
out  how  Mid-Delta  looked  compared  to  other  agencies  in  Mis- 
sissippi. Mississippi  overall  has  a  very  high  rate  of  compensation 
per  beneficiary  and  a  high  visit  rate  per  beneficiary  compared  to 
the  Nation.  This  agency's  visits  per  beneficiary  were  way  over  even 
the  average  for  Mississippi.  So,  I  would  think  that  they  would  be 
one  that  would  stand  out  in  the  statistics,  but  I  can't  say  that  for 
sure. 

Mr.  Barton.  Well,  visits  per  beneficiary  is  a  direct  charge,  and 
you  can  abuse  the  direct  by  multiple  visits.  And,  that's  something 
that  we  need  to  look  at.  But,  I'm  concerned  about  direct  versus  in- 
direct. This  health  care  agency  appears  to  have  huge  indirect 
charges  not  directly  related  to  the  provision  of  home  health  care. 
Do  you  not  have  statistical  models  that  differentiate  direct  versus 
indirect?  Because,  again,  if  you  have  those  and  this  particular 
agency  is  not  standing  out,  then  we  need  to  immediately  go  in  and 
change  those  milestone  ticklers  to  prevent  this  happening  system- 
wide. 

Ms.  Ruiz.  I  think  one  of  the  things  perhaps  that's  helpful  to  ex- 
plain about  the  reimbursement  system  is  that  all  of  these  costs  cre- 
ate the  cost  per  visit,  that  they're  not  getting  a  separate  payment 
just  for  the  charge  of  the  visit,  that  the  cost  of  the  visit  is  really 
the  full  sum  total  of  the  allowable  cost  divided  by  the  number  of 
visits  that  they  do.  And,  that  translates  into  the  cost  per  visit, 
which  is  why  that's  the  statistic  that  we  look  at. 

Mr.  Barton.  But,  my  guess  is  that  this  agency's  cost  per 
visit  

Ms.  Ruiz.  Was  very  high. 

Mr.  Barton.  Oh,  it  was  very  high? 

Ms.  Ruiz.  Yes,  very  high. 

Mr.  Barton.  See,  I  would  guess  that  it  didn't  look  that  unusual, 
and  that's  how  it  came  under  the  radar. 
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Ms.  Ruiz.  I  don't  know  how  unusual  it  looked  to  the  rest  of  Mis- 
sissippi, and  I  need  to  look  at  that,  but  it  was  a  very  high  cost,  gen- 
erally, compared  to  the  Nation. 

Mr.  Barton.  See,  that's  why  you  need  to  go  behind  that  cost  to 
look  at  direct  versus  indirect,  and  what  goes  into  the  indirect,  and 
that's  where  your  luxuries  and  your  bonuses  and  all  that  begin  to 
show  up. 

Ms.  Ruiz.  But,  can  I  also  remind  you  that  the  prospective  pay- 
ment system  is  designed  to  get  rid  of  this  whole  cost-reimburse- 
ment system. 

Mr.  Barton.  But,  to  feed  on  what  Congressman  Klink  said,  if 

that  system  is  based  on  this  data  ■ 

Mr.  Klink.  We're  already  there. 
Mr.  Barton.  We've  just  built  this  in. 

Ms.  Ruiz.  We  are  in  the  process  now,  in  this  fiscal  year,  of  doing 
a  statistically  based,  fairly  large  sample  of  home  health  agencies  in 
order  to  create  the  data  for  the  PPS  rates.  All  of  those  agencies  will 
receive  a  full  audit.  A  full  audit,  not  a  desk  audit.  And,  we  will  look 
at  all  the  paper  work  and  make  disallowances,  and,  so,  a  number 
of  these  kinds  of  things  would,  presumably,  be  found  and  be  dis- 
allowed, and  would  not  go  into  the  base  rate.  Now,  if  it's  fraud,  and 
it's  been  intentionally  and  deliberately  hidden  from  us,  the  only 
way  we  would  know  about  that  is  through  investigations  like  the 
GAO  conducted,  where  they  went  and  interviewed  former  employ- 
ees and  looked  at  things  a  cost  report  audit  would  never  look  at. 

Mr.  Barton.  My  time's  expired. 

I  want  to  ask  Mr.  Grob  one  question.  We  had  our  last  panel  talk 
about  doctor  referrals,  and  that's  how  this  showed  up  in  the  first 
place.  I  thought  that  a  doctor  had  to  physically  see  the  patient  be- 
fore he  or  she  could  be  allowed  for  home  health  care.  I  was  told 
in  the  break  that  the  doctor  doesn't  have  to  see  the  patient.  The 
doctor  simply  gets  a  referral  slip,  generally,  from  a  home  health 
care  agency  that  wants  to  provide  care  and  signs  yes  or  no,  that 
it's  okay.  And,  I  asked  a  medical  doctor,  who's  not  on  this  commit- 
tee, during  our  vote,  I  said,  "Did  you  refer  patients  when  you  were 
in  medical  practice,  before  you  got  elected  to  Congress?"  and  he 
said,  "Yes."  I  said,  "Did  you  see  the  patients?"  and  he  said,  "No." 
And,  I  said,  "Well  then,  how  did  you  know  that  they  needed  home 
health  care?"  He  said  that  what  would  usually  happen,  you  would 
see  the  patient  when  they  were  in  the  hospital,  and  you  would  au- 
thorize 3  weeks  or  6  weeks,  or  a  certain  period  of  time  for  home 
health  care  once  they  got  out  of  the  hospital.  And,  at  the  end  of 
that  time  period  you  would  normally  get  a  phone  call  and  then  a 
referral  letter  from  a  home  health  care  provider  that  says,  "Mrs. 
Jones"  or  "Mr.  Jones  needs  additional  home  health  care."  I  said, 
"Well,  what  would  you  do?"  He  said  if  you  sign  the  letter — sign  the 
referral  slip,  your  life  was  easy.  If  you  said  no,  first  the  family 
would  call.  Then,  you  might  get  a  phone  call  from  the  home  health 
care  provider,  and  it  was  just  no  worth  the  hassle.  Now  my  ques- 
tion to  you  is,  do  we  need  to  change  that  system  in  some  way,  so 
that  we  don't  open  the  floodgate,  so  to  speak,  to  abuse  the  home 
health  benefit  from  the  get  go? 

Mr.  Grob.  I  really  believe  that  we  do.  I  believe  that  there  should 
be  a  requirement  for  the  patient  to  be  examined  by  the  physician. 
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I  think  that  an  exception  can  be  made  when  good  cause  can  be 
shown  that  it  would  be  great  hardship  for  the  patient — you  know, 
one  is  so  homebound  that  medical  damage  might  occur  with  trans- 
portation, or  whatever.  I  think  that  you  could  allow  for  exceptions 
like^that.  But,  I  really  believe  that  the  doctor  must  see  the  patient. 
Otherwise,  the  program  is  subject  to  the  situation  which  youVe  de- 
scribed very  well,  by  the  way.  And,  through  interviewing  physi- 
cians and  talking  to  physicians  during  the  surveys  we've  conducted, 
what  emerges  is  exactly  the  picture  that  you  painted.  The  one 
change  that  I  would  say  is  different  is  that  your  fellow  members 
might  have  been  doing  this  when  home  health  was  more  commonly 
provided  after  a  hospital  stay.  But,  today,  that's  not  even  a  neces- 
sity, and,  as  a  result,  the  link  between  the  physician  signing  the 
certification  and  the  home  health  program  is  even  weaker. 

Mr.  Barton.  Okay.  Mr.  Klink?  And,  I  went  way  over  10  minutes 
Mr.  Klink.  Well,  let  me  just  start  off  by  following  up  and  asking 
Ms.  Ruiz  do  you  agree  with  Mr.  Grob's  analysis  of  doctor  referrals 
and  whether  it's  necessary? 

Ms.  Ruiz.  We  do  agree  that  this  kind  of  situation  seems  to  be  the 
norm.  In  fact,  several  members  of  the  AMA  have  told  Mrs.  DeParle 
that  they  have  felt  a  lot  of  pressure  from  patient  families  and  care 
givers  to  sign  certifications.  In  the  past,  HCFA  has  had  internally 
a  discussion  about  whether  we  should  ask  for  legislation  to  change 
the  rules.  We  have  talked  about  such  things  as  making  it  be  the 
attending  physician,  for  example.  That's  not  even  a  requirement. 
And,  whether  we  should  require  an  office  visit  or  some  kind  of  per- 
son-to-person relationship  with  the  physician.  In  the  past,  as  with 
lots  of  Medicare  services,  we  had  a  great  deal  of  faith  in  the  integ- 
rity of  physicians.  And,  I  think  that  Mrs.  DeParle  would  be  willing 
to  engage  in  further  discussion  about  whether  the  rules  really  do 
need  to  be  changed  in  this  regard. 

Mr.  Klink.  Do  you  think—do  you  have  an  inclination  as  to  what 
the  Department — which  direction  they  might  be  leaning  in  that  re- 
gard? 

Ms.  Ruiz.  I  don't  think  that  I  can  speak  for  the  Department  in 
what  they  might  find  a  satisfactory  solution.  As  I  said,  we  dis- 
cussed several.  And,  at  this  time,  we  do  not  have  any  particular 
one  written  up. 

Mr.  Klink.  Nothing  precludes  the  fact  that  we  may  determine  in 

discussions  together  

Ms.  Ruiz.  Right. 

Mr.  Klink.  [continuing]  it  may  be  necessary  for  a  doctor  to  actu- 
ally see  the  patient. 

Ms.  Ruiz.  I  don't  think  we've  yet  taken  a  specific  position. 

Mr.  Klink.  Mr.  Grob,  do  you  it  is  necessary  for  a — Would  that 
help  the  system  if  the  doctor  had  to  see  the  patient  to  make  that 
determination? 

Mr.  Grob.  We,  in  the  Inspector  General's  office,  certainly  believe 
that  it  would. 

Mr.  Klink.  I  want  to  get  back,  Ms.  Ruiz,  to  the  whole  point 
about  if  you  deny  a  claim  that  they  have  made  to  you,  whether  it's 
for  transportation  or  whether  it's  for — whatever  it  happens  to  be. 
And,  they  decide  to  challenge  you.  What  happens?  Who  pays  for 
that  challenge?  And,  they  go  out  and  decide  that  they're  going  to 


73 

bring  in  Johnny  Cochran,  F.  Lee  Bailey,  you  name  them,  all  the 
best  attorneys  and  best-known  attorneys  across  the  country.  Who 
pays  for  that? 

Ms.  Ruiz.  The  agency  pays  for  the  reasonable  costs  of  legal  fees 
related  to  the  administration  of  their  business.  The  home  health 
agencies,  like  other  institutional  providers,  have  a  statutorily  de- 
termined right  to  appeal  to  the  provider  reimbursement  review 
board  adjustments  on  their  final  cost  report.  And,  it  has  always 
been  considered  that  it  would  be  chilling  to  providers  if  they  could 
not  claim  their  legal  fees  in  exercising  their  statutorily  given 
rights. 

Mr.  Barton.  But,  when  they're  challenging  a  rejection? 
Ms.  Ruiz.  Well,  that's  the  only  thing  they  can  challenge  is  a  re- 
jection. 

Mr.  Barton.  Why  should  the  tax  payers  pay  for  them  to  chal- 
lenge the  rejection?  I  don't  care  if  they're  chilled  or  not. 
Ms.  Ruiz.  I  understand. 

Mr.  Barton.  I'm  tired  of  the  tax  payers  getting  stiffed. 

Mr.  Klink.  Or  even,  I  would  say,  Mr.  Chairman,  my  question 
would  even  if  we  agreed — and  maybe  it  was  denied  for  an  illegit- 
imate reason,  that  there's  something  that  they  should  have  gotten. 
Maybe  it's  a  struggling  home  health  care  provider.  But,  if  they  lose, 
then  it  ought  to  be  loser  pays.  They  shouldn't  just  

Mr.  Barton.  They  might  be  reimbursed  if  they  win. 

Mr.  Klink.  Well  let  me  ask,  Ms.  Pearcy,  what  is  your  experience 
that  generally  happens  when  you  determine  that  somebody  should 
not  have  been  paid,  and,  then,  they  decide  to  challenge  you?  Is 
there  a  typical  scenario 

Mr.  Barton.  They  don't  have  to  seek  legal  counsel  to  challenge 
a  rejection.  That's  a  last  resort.  Isn't  that  correct? 

Ms.  Pearcy  They  don't  have  to,  and  it  varies.  Sometimes  it  may 
just  be  a  first  time  challenge,  and  sometimes  it  may  be  something 
that  just  goes  back  and  forth  with  letters,  more  information,  more 
rebuttals  for  a  long  period  of  time.  But,  it  is  kind  of  open  ended. 

Mr.  Klink.  Let  me  ask,  Ms.  Pearcy,  what  is  your  total  compensa- 
tion package  from  the  government  to  process  these  Medicare 
claims,  for  Palmetto. 

Ms.  Pearcy  Okay.  For  all  of  part  A,  it's  a  little  over  $34  mil- 
lion  

Mr.  Klink.  Thirty-four  million  dollars.  And,  what  percentage  of 
claims  submitted  to  you  for  reimbursement  do  you  fully  audit? 

Ms.  Pearcy  On  part  A,  home  health  only.  We  do — on  claims  re- 
viewed like  in  medical  review  or  in  actual  audit? 

Mr.  Klink.  Actual  audit. 

Ms.  Pearcy  Actual  audit  of  cost  reports.  We  do  an  onsight 
audit — and  think  this  is  kind  of  what's  important — a  more  intense 
audit  of  less  than  3  percent.  We'll  do  minimal  desk  review  and 
what  have  you  of  every  provider.  But,  to  actually  go  out  and  do  a 
more  intense  type  of  onsight  audit,  which  you  would  have  to  do  in 
order  to  catch  a  lot  of  these  things,  quite  frankly,  it  is  less  than 
3  percent  of  our  audit  workload. 

Mr.  Klink.  Well,  Ms.  Ruiz,  based  on  your  knowledge  of  other  fis- 
cal intermediaries  across  the  country,  would  you  think  that  this  is 
an  average  figure. 
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Ms.  Ruiz.  I  would  think  that  most  of  the  intermediaries  that  do 
home  health  are  running  about  the  same.  In  determining  what  our 
budget  would  be  in  order  to  conduct  the  base  year  PPS  audits  this 
year,  I  learned  that  a  full  audit  of  a  home  health  agency  runs  any- 
where from  $5,000-$7,000  an  audit.  So,  you  can  calculate.  There 
are  10,000  home  health  agencies  in  this  country.  If  we  were  to  do 
one  of  those  audits  on  them  alone  every  year,  in  addition  to  doing 
fraud  investigations,  medical  review,  Medicare  secondary  payer 
work,  it  would  be  a  fairly  large  budget. 

Mr.  Klink.  I  will  ask  Ms.  Pearcy  and  Mr.  Grob  and  Ms.  Ruiz  all, 
do  you  have  an  idea  of  how  out  of  the  ordinary  this  report  is  on 
Mid-Delta  compared  to  what  is  going  on  throughout  the  country? 
Do  you  have  an  idea — I'll  start  with  Ms.  Pearcy — from  the  other 
companies  that  you  audit  and  act  as  an  intermediary  for.  Is  this 
something  that  is  unusual,  or  would  you  not  be  able  to  determine, 
because  of  the  fact  that  you're  only  capable  of  doing  actual  audits 
on  3  percent? 

Ms.  Pearcy  I  don't  think  the  situation  with  this  particular  pro- 
vider is  that  unusual.  I  don't  know  that  I  can  give  you  a  percent 
of  how  many  others  would  fall  into  this  kind  of  problem.  I  think 
it  stands  out.  I  think  it  would  probably  be  in  the — if  I  were  just 
going  to  make  a  guess — probably  the  top  10  percent  or  something 
of  agencies  that  would  have  these  kinds  of  massive — actually,  I 
think,  getting  into  coercion  type  situations  with  this  agency,  which 
you're  not  always  going  to  find,  even  when  you  find  problems  of 
trying  to  claim  costs  that  are  not  reimbursable.  You  don't — I  think 
this  case  goes  a  little  bit  beyond  that  from  the  standpoint  of  the 
involvement  in  the  situations  that  was  going  on  with  the  employ- 
ees. But  as  far  as  agencies  that  clearly  are  billing  for  unnecessary 
services  and  claiming  nonreimbursable  costs,  I  think  that's  very 
prevalent  in  the  industry. 

Mr.  Klink.  Mr.  Grob. 

Mr.  Grob.  I  want  to  be  very  careful  how  I  answer  this  one. 
Mr.  Klink.  We  understand. 

Mr.  Grob.  Let  me  phrase  my  answer — before  I  do  give  an  answer 
to  it.  The  problem,  of  course,  is  that  you  can't  say  that  an  agency 
has  these  problems  until  you  have  conducted  an  investigation. 

Mr.  Klink.  We  understand  that. 

Mr.  Grob.  So,  if  I  were  to  give  you  a  number,  you  would  have 
to  understand  that  it's  not  necessarily  a  number  that  results  from 
a  full  investigation.  But,  the  last  time  I  testified  before  this  com- 
mittee, I  presented  the  results  of  a  report  that  we  did  which  was 
based  on  an  analysis  of  home  health  agencies  that  were  having 
problems.  And,  we  asked  the  intermediaries  to  identify  for  the  sake 
of  a  statistical  analysis,  the  home  health  agencies  that  had  one  6r 
more  of  the  following  characteristics:  that  they  had  incurred  signifi- 
cant uncollected  overpayment,  routinely  submitted  cost  reports 
with  significant  inappropriate  and  nonallowable  costs,  filed  a  cost 
report  that  is  determined  to  be  unauditable,  routinely  does  not  file^ 
cost  reports  within  a  reasonable  amount  of  time,  has  submitted! 
multiple  claims  for  services  that  are  not  medically  necessary,  has 
submitted  multiple  claims  for  services  that  were  not  rendered,  con- 
tinues to  submit  problem  claims  despite  educational  contacts,  has 
significant  certification  deficiencies,  has  been  referred  to  the  fiscal 
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intermediary's  program  integrity  unit,  or  has  been  referred  to  the 
OIG  by  the  fiscal  intermediary.  When  we  asked  them,  on  the  sur- 
face, how  many  or  which  ones,  it  was  about  25  percent  of  the  agen- 
cies. Now,  again,  I  have  to  emphasize  that  you  could  not  determine 
that  that  was  the  case  for  each  of  these  unless  you  were  to  do  a 
full-blown  investigation.  And,  I  don't  want  to  be  accused — and  I 
know  that  many  members  of  the  home  health  industry  might  be 
afraid  that  we  would  be — of  exaggerating  this  characterization  be- 
cause you  couldn't  answer  this  until  the  entire  routine  had  been 
done.  And,  it  might  turn  out  that,  upon  examination  of  some  of 
these  that  were  identified,  perhaps  there  might  not  be  grounds. 
But,  it  gives  you  a  sense — who  knows  exactly  what  the  number  is — 
but  it  is  in  that  order  of  magnitude. 

Mr.  Klink.  Did  any  of  the  these  three  organizations  ever  have 
reports  of  allegations  from  the  employees  that  worked  for  them? 
Did  any  of  the  employees  ever  come' forward  and  share  information 
with  the  IG's  office  that  these  kinds  of  activities  were  taking  place? 

Mr.  Grob.  I'd  have  to  refer  back  to  investigations  that  were  com- 
pleted by  the  Inspector  General's  office.  I  don't  know  all  the  details 
of  those.  I  had  not  heard,  in  the  discussions  I've  carried  out  with 
people,  the  kind  of  allegations  about  the  pressure  on  the  employees 
to  return  part  of  their  bonus,  for  example.  That's  a  new  one  for  me. 
But  the  other  circumstances,  the  other  characteristics  of  this  pro- 
vider are  fairly  common.  I  tried  to  make  a  little  list  before  we  came 
here.  If  you  were  to  have  asked  me,  say  as  a  homework  assign- 
ment, to  write  a  story  about  an  agency  that  fit  the  pattern  that  we 
were  looking  at — the  pattern  being  a  company  with  interrelated 
businesses,  of  family  members  on  the  payroll  with  large  compensa- 
tion, false  cost  reports,  unnecessary  visits,  with  little  scrutiny  paid 
to  it — you  could  easily  write  this  story  as  an  example  of  the  kind 
of  problems  we  face. 

Mr.  Klink.  Ms.  Ruiz. 

Ms.  Ruiz.  First  of  all,  I  would  say  that  there  are  two  major  ways 
in  which  a  home  health  agency  can  abuse  or  defraud  the  system. 
One  is  to  pad  the  costs  or  to  fraudulently  claim  costs  on  a  cost  re- 
port. The  other  is  to  render  unnecessary  services.  We  see  both 
kinds  as  abuses  and  in  some  cases  it  ranges  to  fraud. 

There  was  a  case  in  Louisiana  investigated  by,  I  believe,  the  FBI 
that  actually  went  to  trial  and  the  home  health  agency  owner  was 
convicted.  I  couldn't  tell  you  the  name  of  it  right  off  the  top  of  my 
head.  I  believe  it  happened  last  year  where,  essentially,  they  were 
serving  a  lot  of  people  who  were  not  homebound;  people  driving 
their  cars,  and  et  cetera.  We  find  the  allegation  that  they're  serving 
beneficiaries  who  do  not  meet  our  current  homebound  definition 
fairly  frequently,  and  we  have  at  times  asked  the  Inspector  Gen- 
eral's office  to  go  out  and  do  interviews  of  beneficiaries  and  inter- 
views of  physicians  to  assist  us  in  determining  whether  the  paper- 
work that  we  receive  and  review  in  the  course  of  looking  at  claims 
is  accurate. 

So,  I  think  this  is  a  very  common  issue.  Some  of  the  things  like 
returning  bonuses  and  things  like  that,  I  have  no  real  statistical 
information  to  tell  you  how  often  that  might  occur.  I  would  hope 
that  that  is  not  the  norm.  We  do  find  a  lot  of  problems  with  owner 
compensation;  that  has  been  a  longstanding  problem  for  us. 
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Mr.  Klink.  Let  me  ask  one  final  question — and  I  thank  the 
chairman  for  his  patience — I  mentioned  during  the  previous  panel 
that  Congressman  Mark  Foley  and  myself  have  introduced  the 
wistleblower  protection  bill  for  health  care  workers.  How  important 
would  it  be  to  reach  your  entities  to  get  information  from  the  em- 
ployees who  are  working  for  the  provider  to  be  able  to  step  forward 
and  share  that  information  with  you  without  fear  of  losing  their 
job?  Would  this  be  an  important  tool?  Is  it  something  that  would 
be  beneficial  for  you  since,  obviously,  we  do  have  limited  re- 
sources—and I  appreciate  your  comments  about  the  return  on  the 
dollars,  but  they  are,  in  fact,  limited  dollars.  Is  that  a  good  tool? 
Ms.  Ruiz,  I'll  start  with  you. 

Ms.  Ruiz.  Okay.  We  always  welcome  complaints  from  anyone, 
whether  it  be  beneficiaries,  employees,  whomever,  and  I  think 
you're  probably  aware  that  the  hotline  has  been  the  source  of 
many,  many  cases  that  the  Justice  Department  has  been  involved 
in.  In  the  case  of  Mid-Delta,  I  actually  have  some  information  that 
the  OIG  hotline  received  three  complaints  over  the  course  of  the 
last  few  years  about  Mid-Delta. 

Mr.  Klink.  From  employees? 

Ms.  Ruiz.  One  was  from  an  employee. 

Mr.  Klink.  An  anonymous  employee? 

Ms.  Ruiz.  I  don't  really  know  the  answer  to  that  whether  that 
was  anonymous  or  not.  The  one  complaint  had  to  do  with  reim- 
bursement rates  and  whether  they  were  doing  marketing,  et  cetera, 
and  the  previous  intermediary  actually  went  in  and  looked  at  the 
complaint;  found  it  to  be  true,  and  collected  an  overpayment  in  con- 
nection with  it.  The  other  two  complaints  were,  I  think,  from  bene- 
ficiaries and  turned  out  to  have  no  basis.  They  were  really  unre- 
lated to  cost  issues. 

Mr.  Grob.  Mr.  Klink,  I  have  not  consulted  with  anyone  in  your 
office  about  adopting  the  policy  you  recommend,  but  I  could 
say  

Mr.  Klink.  Fm  not  asking  for  endorsement  of  my  bill.  I'm  just 
simply  asking  you  do  you  take  it? 

Well,  not  take  it,  but  I'm  simply  asking  if  it's  true  of  having  em- 
ployees not  being  able  to  their  jobs  is  an  important  tool. 

Mr.  Grob.  I  would  believe  that  the  Whistleblower  Protection  Act 
would  be  good.  If  a  Federal  employee  has  a  problem  and  can  report 
it,  then  the  Federal  employee  does  have  that  protection.  But 
whether  an  employee  in  a  home  health  agency  or  private  business 
has  that  protection  depends  on  the  State  in  which  he  or  she  lives. 

Mr.  Barton.  What  if  an  employee  of  the  intermediary  catches 
something  and  reports  it?  Would  they  get  a  bonus?  Would  that  be 
a  help? 

Mr.  Grob.  I  wouldn't  be  in  favor  of  that,  because  I  would  believe 
that  that  would  be  their  job.  That  would  be  like  my  getting  a  bonus 
for  reporting  fraud. 

Mr.  Barton.  I  think  it's  your  agency  that  reported  40  percent. 
If  it  shouldn't  be  paid  that's  40  percent  of  $18  billion  is  about  $7 
billion.  You  could  pay  a  little  bonus  money  out  of  $7  billion. 

Mr.  Klink.  Unless  you  leave  it  to  Congress  to  administer. 

Ms.  Pearcy. 
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Ms.  PEARCY.  It  certainly  seems  to  me  that  it  would — that  there 
would  be  some  benefit  to  that,  yes. 

Mr.  Barton.  I  just  have  a  few  wrap  up  questions  and  then  we'll 
conclude.  Mrs.  Johnstone,  in  her  testimony,  alluded  to  some  home 
health  care  agencies  that  use  airplanes  or  had  airplanes.  Is  there 
any  reason,  any  medical  necessity  to  reimburse  a  home  health  care 
agency  for  paying  for  an  airplane  as  part  of  doing  business? 

Ms.  Pearcy.  Not  that  I'm  aware  of. 

Mr.  Barton.  So,  if  we  wanted  to  just  stipulate  by  law  or  regula- 
tion that  home  health  care  agencies  couldn  t  have  airplanes  as  part 
of  their  transportation  program,  that's  not  going  to  cause  a  medical 
hardship? 

Ms.  Pearcy.  I  wouldn't  think  so. 

Mr.  BARTON.  What  do  you  view  Palmetto's  primary  job  respon- 
sibility to  be?  Is  it  to  process  the  claims  in  a  timely  fashion  or  is 
it  to  catch  fraudulent  billings? 

Ms.  Pearcy.  Well,  it's  both. 

Mr.  Barton.  Well,  which  is  primary?  Where  is  the  most  pres- 
sure— what  are  managers  most  managed  on  and  employees  most 
evaluated  on?  Are  they  evaluated  how  many  claims  they  process  or 
how  fast  they  process  them  or  are  they  evaluated  on  how  many  er- 
rors they  correct  or  how  many  problems  and  billings  they  kick  back 
which  shouldn't  have  been  billed? 

Ms.  Pearcy.  Because  these  really  are  on  separate  units  and  sep- 
arate departments  in  a  contractor  setting,  we  do  have  requirements 
by  law  as  far  as  processing  time  and — well,  not  on  processing  time 
but  on  how  soon  we  can  make  payment  on  a  claim.  So,  timely  proc- 
essing of  claims  is  very  important  to  the  individuals  in  the  claims 
processing  area,  but,  quite  frankly,  the  standards  that  have  been 
there  for  quite  a  while  are  met,  consistently  exceeded. 

So  I  would  have  to  say  that  there  really  is  not  a  lot  of  pressure 
in  that  area  to  say  we've  got  to  do  something  to  get  a  claim  through 
whether  it's  something  we  should  do  or  not.  I  don't  think  there's 
a  lot  of  pressure  in  that  area,  because  claims  are  being  processed 
on  a  timely  basis,  well  exceeding  the  standards. 

Mr.  Barton.  The  reason  I  ask  the  question— and  I  don't  think 
that  the  Congress,  until  recently,  has  really  focused  on  the  problem 
of  waste,  fraud,  and  abuse  in  Medicare  because  there's  been — I 
think  Mrs.  Ruiz  alluded  to  this — you  assume  that  health  care  pro- 
viders are  going  to  have  integrity — doctors,  nurses,  hospital  admin- 
istrators— and  most  do,  but  I'm  not  sure  it's  fair  to  the 
intermediary  to  expect  them  when  they  have  these  huge  volumes 
of  claims — and  we're  approaching  a  billion  on  an  annual  basis — just 
claims,  individual  claims— if  they've  got  to  process  these  and  get 
the  payment  out  within  so  many  days,  and,  at  the  same  time,  ex- 
pect to  catch  the  bad  guys.  So,  one  possible  reform  is  that  there  be 
a  separate  agency  responsible  for  auditing  our  fraudulent  billings, 
so  that  your  own  internal  people  are  not  expected  to  do  both.  Do 
you  want  to  comment  on  that? 

Ms.  Pearcy.  Again,  I  would  have  to  say  that  the  timeliness  of 
processing  the  claim  is  not  something  that  we  see  as  a  concern.  The 
standards  that  are  there  are  being  met,  and  there's  not  really  a 
problem  in  that  arena.  Where  we  have  a  problem,  really,  is  more 
in  the  payment  safeguard  areas  of  medical  review,  audit,  and 
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fraud,  and  it's  more  of  a  workload  issue  than  anything  else.  We  can 
identify  the  bad  guys.  We  are  very  sophisticated  in  our  data  analy- 
sis methodology  and  ways  to  do  that. 

Mr.  Barton.  But  why  would  this  agency  not  identify  that? 

Ms.  Pearcy.  It's  just  that  there's  a  lot  of  them,  and  with  the 
staffing  resources  that  you  have,  which  has  started  to  increase  with 
some  of  the  legislation  now  that  has  been  passed,  we  are  increasing 
our  staffing  this  year  in  the  area  of  audit  and  medical  review,  par- 
ticularly, with  the  additional  funding  that  we  have,  but  this  is 
something  that's  just  now  starting  to  happen,  and  there's  x  amount 
of  workload  and  x  amount  of  people,  and  you're  going  to  hit  the 
worst — you  know,  you're  going  to  try  to  do  all  this  and  do  medical 
reviews  on  the  worst  situations  and  scenarios  that  you  identify. 
That's  just — that's  how  we  get  

Mr.  Barton.  Well,  I'm  not  so  sure.  I  take  it  at  face  value,  Pal- 
metto coming  in  to  this  region  late,  and  I  take  at  face  value  what 
we're  doing  for  interim  payment,  perspective  payment,  and  future 
improvement,  but  I  don't  take  at  face  value  your  statement  just  to- 
tally that  you  can  identify  the  bad  guys. 

Ms.  Pearcy.  Well,  I'm  not  

Mr.  Barton.  If  you  can  identify  the  bad  guys,  somebody's  doing 
a  terrible  job  of  following  up  on  the  bad  guys. 
Ms.  Pearcy.  Right,  and  I'm  not  

Mr.  Barton.  If  you  don't  reduce  this  40  percent  number — if  you 
can  identify  the  bad  guys  that  easily,  and  then  Palmetto  and  HCFA 
and  the  administration  and  HHS  assemble,  we  know  where  they 
are,  but  it's  just  not  worth  going  after  them. 

Ms.  Pearcy.  No,  and  I'm  certainly  not  saying  that  it's  a  100  per- 
cent in  every  instance.  What  I  meant  by  that  was  that  I  do  believe 
that  we  have  pretty  good  detection  tools  in  determining  items  and 
providers  that  are  in  need  of  prepay  medical  review  or  postpay 
medical  review  and  identification  of  providers  and  suppliers  that 
need  to  have  an  investigations  in  the  anti-fraud  area  conducted 
and  do  that  on  a  regular  basis.  We're  never  going  to — it's  never 
going  to  be  perfect;  it's  never  going  to  be  100  percent.  I  think  we're 
always  going  to  miss — probably  miss  a  few  that  didn't  stand  out  for 
whatever  reason  in  the  methodologies  that  we  use,  but  I  think, 
overall,  that  we  do  identify  a  lot  of  the  problem  areas  and  the  prob- 
lem providers.  We  simply  cannot  get  to  all  of  them. 

Mr.  Barton.  I  have  one  final  question  and  then  if  Mr.  Klink's 
got  a  closing  statement.  Ms.  Ruiz,  when  the  committee  staff  were 
interviewing  former  Mid-Delta  employees,  they  were  frequently 
told  that  it  was  Mid-Delta's  policy  to  have  every  new  patient,  re- 
gardless of  medical  condition,  receive  a  social  worker  visit.  Is  this 
an  acceptable  practice,  and  is  it  reimbursable  under  Medicare  regu- 
lations today? 

Ms.  Ruiz.  I'm  not  expert  in  this  area,  Chairman  Barton,  but 
every  patient  must  have  a  plan  of  care  that  is  specific  to  their 
needs  and  the  services  and  visits  that  they  receive  need  to  be  spe- 
cific to  that  plan  of  care,  so  I  think  it  would  be  inappropriate  for 
anything  to  be  standard  across  the  board  for  every  patient. 

Mr.  Barton.  Mr.  Grob,  are  you  qualified  to  answer  that  same 
question? 

Mr.  Grob.  I'm  not  qualified  to  answer  that. 
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Mr.  Barton.  What  about  Ms.  Pearcy? 
Ms.  Pearcy.  No. 

Mr.  Barton.  Okay.  Could  we  

Ms.  Ruiz.  My  expert  behind  me  tells  me  I'm  correct. 
Mr.  Barton.  Tells  you  are  correct? 
Ms.  Ruiz.  Yes. 

Mr.  Barton.  Okay.  Mr.  Klink,  do  you  have  any  final  comments? 

Mr.  Klink.  Well,  yes,  just  one — as  Mr.  Barton  and  I  are  strug- 
gling—and I  think  we  have  barely  scratched  the  surface  today,  and 
I  appreciate  your  help  on  this.  It's  just  dumfounding  the  committee, 
and  I  talked  to  other  who  were  here  also  on  our  side  and  I  know 
that  Mr.  Barton  feels  that  this  is,  obviously,  a  very  important  activ- 
ity. I  think  that  we  really  need  to  continue  this  effort.  If  there's 
anything  that  we  can  do  in  this  Congress  is  to  continue  to  pursue 
this. 

Let  me  just  ask  a  question.  We  have  stopped  the  billable  medical 
supply  people  from  marketing  directly  to  the  patients.  Would  it 
makes  sense  that  we,  likewise,  would  stop  the  home  health  care 
people  from  marketing  directly?  Would  this  help?  In  other  words, 
if  they  had  to  go  through  the  medical  providers  to  be  able  to  pro- 
vide their  service;  if  they  had  to  go  through  the  doctors  or  sales, 
does  that  get  us  where  we  want  to  be,  if  we  treated  home  health 
care  similarly  to  what  we're  doing  with  durable  medical  equip- 
ment? 

Ms.  Ruiz.  What  we've  stopped  in  the  area  of  durable  medical 
equipment  is  telemarketing.  A  beneficiary  still  has  the  ability  to 
choose  what  supplier  they  want  to  purchase  their  equipment  from. 
There  is  in  the  statute  a  requirement  that  there  be  freedom  of 
choice  on  the  part  of  the  beneficiary  about  who  they  use.  I  agree 
with  you  that  there  are  abuses  out  there  now  and  that  we  need  to 
look  carefully  at  whether  there  are  solutions  to  those  abuses  that 
don't  impinge  inappropriately  on  a  beneficiary's  right  to  choose 
with  whom  they  would  like  to  have  the  service  provided. 

Mr.  Klink.  And  where  I'm  going  with  this— as  Ms.  Johnstone  is 
still  here — you  mentioned  that  she  became  aware  that  this 
wasn't — in  her  opinion,  it  was  not  about  patient  care;  it  was  about 
growing  a  business  and  turning  a  buck.  Now,  there's  nothing  wrong 
with  turning  a  buck  as  long  you're  taking  care  of  the  patients  and 
you're  obeying  the  rules  and  you're  conducting  yourself  ethically 
and  all  of  those  things,  and,  unfortunately,  it  falls  upon  us  to  de- 
cide how  you  make  the  rules  to  do  that. 

I  would  just  encourage  my  friend,  Joe  Barton,  and  the  majority 
to  continue  this  effort.  In  order  to  join  them  in  this,  I  think,  again, 
there's  nothing  more  important  we  can  do.  If  we  have  to  hold  a 
hearing  on  this  a  couple  of  times  a  week  until  we  get  to  the  bottom 
of  this,  I  think  we  can  serve  the  Nation  well,  and  the  amounts  of 
dollars— and  I'm  sure  my  friend  agrees — the  amounts  of  dollars 
that  we're  talking  about  are  not  insignificant,  and  the  lives  that 
are  at  stake,  the  people  who  are  not  getting  medical  resources  be- 
cause people  are  bleeding  those  resources  from  the  system  for  other 
things.  Thank  you. 

Mr.  Barton.  Well,  I  want  to  thank  this  panel  for  its  willingness 
to  stay  until  after  lunch.  Do  not  take  the  lack  of  other  members 
as  a  lack  of  interest.  We  had  a  tobacco  hearing  going  on  in  this 


80 

committee  downstairs  in  the  main  committee  room,  and  that  took 
a  large  number  of  Republicans  and  Democrats.  We  will  be  sending 
follow  up  questions  for  the  record  and  we  will  be  taking  the  appro- 
priate steps,  I  think  very  crucial  to  refer  some  of  the  findings  of 
this  hearing  to  the  appropriate  authorities  for  investigation.  This 
hearing  is  adjourned. 

[Whereupon,  at  2:10  p.m.,  the  subcommittee  adjourned  subject  to 
the  call  of  the  Chair.] 
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